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PREFACE. 



Thb principal design of this summary of the law of Bills of Exchange and Proiius- 
fiorj Notes is to furnish to that numerous class of public officers, notaries public, and 
officers of banks, throughout the American Union, a Manual to which they may with 
convenience refer for information and guidance. As such, it will also be of equal use 
to the commercial community, as well as to all men of business dealing more or less in 
these negotiable instruments. 

The ponderous volumes which have been written, both in England and America^ 
on this branch of Commercial Law, are designed for the use of the legal profession, 
and consequently contain much which the man of business neither needs nor cares to 
know. He therefore finds it inconvenient, and sometimes difficult, to gather fiom 
nmong the mass of legal learning those requisitions of the law which he desires to 
ascertain for his immediate use. 

To obviate this inconvenience, and to meet the wants of the non-professional man, 
are the objects of the present Manual. The plan pursued in its compilation has there- 
fore been, to state but briefly the general rules and principles ef the law, and to be 
minute on those which relate to the rights and duties of holders of and parties to 
Bills and Notes. With this view, forms of Protest and of Notice have been given ; 
and in order to render the book equally useful in every State of the Union, the statute 
laws of individual States, bearing upon these instruments, have been added. 



ly PBEFAOB. 

A flommary of the laws of Continental Europe on this snbjeot has been pre- 
fixed, from a belief that it would be so much the more aoceptable, as they are 
not BO folly contained even in any of the larger works, although a knowledge 
of them often is of great importance. 

Thus it is hoped this Manual will prove itself adapted to the purposes for 
which it was intended, and meet the wants of those for whom it was prepared. 

B. R 
BOfROxr, 8ept 2Sth, 1808. 



PREFACE TO THE THIRD EDITION 



OF THB 



MANUAL FOR BANKEES AND NOTARIES PUBHO. 



NuMKBOTJB subjects connected with the Negotiation and Protest of Bills of 
Exchange and Promissory Notes have been suggested for consideration since 
the publication of the early edition of this yolume. With a view to illustrate 
these topics, and to place before the banking fraternity a reliable manual for 
reference by bank officers, notaries public and the mercantile community, we 
have thought it advisable to enlarge the original plan of this work. We are 
indebted to Henry Brace, Esq., a member of the New York bar, for a consid- 
erable portion of these additional materials. The first chapter is devoted to 
the Construction and Law of Protest of Bills of Exchange ; their negotia- 
bility, <bc 

Chapter Second relates to the Law of Agency, including the risks and liabili- 
ties incurred by Banks and Bankers as collecting agents — Guaranty of Bills— 
Forged and Lost Bills — ^Days of Grace. 



PBEFAOB. T 

Chapter Third embraces a condensed view of the law reUting to the ''Trans- 
fer of Bills and 'Notes ;" as to Who may Transfer them ; to Whom snoh Transfers 
may be Made; Modes of Transfer; Times of Transfer; and Obligations of En- 
dorsers. 

Chapter Fourth is upon Letters of Credit 

Chapter Fifth is upon Bank Notes— the Liability to Redeem Stolen or Lost 
Bills. There have been, of late years, nnmeroos cases involving large sums. 
All these should be familiar to every bank officer. The present volome will, 
therefore, be found useful for reference, by Notaries Public especially, and by 
all officers of banking institutions, including directors. 

To the bank clerk the volume will be acceptable in fumishilig a concise ma- 
nual of the liabilities and risks which bankers run in the purchase of negotiable 
paper. Secondly , of the remedies in case of non-payment^ protest, <fec. Thirdly, 
of the course to be pursued in the loss of bills, payment of fraudulent checks, 
(be. The most careful bank officer is liable to impositions or losses in purchas- 
ing fraudulent biTLs — ^paying forged checks — ^in remittances of paper for collect- 
ipg, <&c. This volume is intended to supply a want long felt by the Banker and 
Notary Public ; and the commendations bestowed on this early edition of the 
work are a guaranty that the later emendations will be fully appreciated by 
the banking fraternity. 

In the preparation of this work, the editors have availed themselves of the 
valuable information contained in the following works, to which our banking 
readers are referred, and which should be found in every banker's library : 
L ** Brooke on the Office and Duties of Notary.'* {London,) H *^ Stoiy on 
Bills of Exchange." {Botton: Little, Brown A Co.) IIL " Story on the Law of 
Promissory Notes." IV. " Parsons on Contracts." 

New Yobk, No. 162 Pkabl Sibbr, 
Ma/rch 81, 1867. 



PREFACE TO THE FOURTH EDITION 



OF THE 



MANUAL FOR NOTARIES PUBLIC AND BANKERS. 



SiKOV the pablication of the third edition of " The Manual for Notaries Public 
and Bankers" in March, 1857, namerous and interesting questions have been decided 
in the State Courts, in reference to the law of Bills of Exchange, Promissory Notes 
and of Banking. The present edition, while it adds two hundred pages of matter 
to the original work, furnishes to the notary and to the banker a summary of these 
important decisions of the past seven years, and points out where more copious in- 
Tormation can be had on these subjects by those who wish to make themselves 
familiar with the law of bills and notes. 

In the present edition may be found chapters on the Law of Agency — on the 
Transfer of Bills and llotes^n the Law of Letters of Credit^n the Law of Bank 
Notes — ^Decisions in all the State Courts — the Law of Usury — the Law relating to 
Notaries Public, and the existing laws of each State in reference to Interest, Pen- 
alty for Violation of the Usizry Laws, and the Laws relating to Damages on Protested 
Bills of Exchange, Foreign and Domestic; 

The " Manual,'' in its present shape, is more of a Digest than before, and will no 
doubt prove more acceptable, not only to the Notary Public and Bank Cashier, for 
whom the work was originally intended, but to the Bank Director, the Bank Clerk 
and the Private Banker ; in fact, to all who deal in commercial paper, and who wish 
to inform themselves as to the rights and liabilities of holders of bills and notes, 
and of parties thereto. 

The business of banking in this country is rapidly assuming increased importance, 
along with the growth of commercial intercourse. Hence the necessity, on the part 
of the Bank Clerk, to make himself familiar with the law and u^es as to negoti- 
able paper. Le^slation is constantly producing changes in the several States, 
and the bank officer is expected to know the tenor of these movements. 

New-Yobe, June, 1864. 
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§ Origin and Functions of Notaries Public. 

ealled primicerius. The state authorities began, Aore and more, to 
exercise surveillance over them, which even went so far that the nia^»- 
tntes determined whether a person should be admitted into, or an un- 
worthy person be removed from, this guild of taheUionea. 

These persons prepared all kinds of legal docmnents and papers, but 
they still carried on their business in the public market-place. It was 
soon found necessary, for judicial purposes, to define by law what should 
be the requisites of such notarial acts and writings, to make thera legal 
evidence. It had become a usage, in important matters, to have witness- 
es also attest the papers drawn up by these public scribes or tahdliones^ 
and it was finally required by law, that three witnesses should attest a 
document, in case the principals could write, and five witnesses, if the 
parties could not write. It was moreover required, that the notary 
(taheUio) should be present in person, at the drawing up of the document, 
and also affix his signature and the date of execution. 

During the Empire, another class of officers, called tabularii^ came 
up in the cities. Their functions resembled somewhat our archivaries 
and auditors. They also made out certain documents, and these bore 
sometimes the names both of a tdbellio and a tahularius ; but a^t a later 
period both names are used as synonymous. 

Under the Prankish kings Roman institutions were imitated. In the 
imperial bureaux, the emperors needed and employed persons for draw- 
ing up documents and countersigning them. These officers were called 
rrferendarii^t cancellarii, and notarii. The chief of these officers was 
called archinotarius or summus notaritUy but at a later period can- 
cellariusj as a more honorable title. The Prankish kings, as early as 
the year 803, appointed these officers, and issued laws to prevent the 
abuse of their power. It became later the sole prerogative of the kings 
to appoint these notaries ; but by degrees the Popes of Rome also as- 
sumed the same right ; and we find in docume^ts notaries named who 
were appointed by princes and bishops, and even by cloisters. 

The legal powers of notaries, during the Middle Ages^ and their con- 
dition, as a distinct class of officers, are distinctly seen in the Italian 
cities. They acted either by authority of the Emperor, or that of the Pope, 
and were engaged for drawing all the various legal documents, and espe- 
cially last wills and testaments, which were received in all the courts of 
law as full proof. They were formed into a guild, called collegium^ and 
had their own prefects, called consules. A candidate for admission 
into this college had to undergo an examination. Minute and strict 
rules for the drawing up of instruments, and their attestation, were pre- 
scribed. The study of notarial functions was reduced to rules, and 
notarial schools were established in many cities. 

Notaries came to be regarded, at an early period, as a kind of judges 
{judex chartvlarius)^ and a practice grew up among them of inserting 
in bonds, or other documents of indebtedness, a power for the creditor of 
taking out execution, by application to the court, in case of non-fulfilment 
of the contract, which laid the foundation of the so-called " executory 
process," which prevails still in the Civil Law countries, and which cor- 
responds somewhat to the warrant of attorney to confess judg?^ent in 
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10 Foreign Louds regarding BiUs of Exchange^ 4^. 

We shall give, in the following pages, a synopsis of the lav on biLs 
of exchange and promissory notes, as recognized in the United States 
jand England, and prefix a general statement of the law on this subject 
which prevails on the Continent of Europe. 

Foreign Laws regarding Bills of Exchange and Promissory Notes. 

. As the English law agrees, in almost every particular, with that in the 
United States, we shall here point out only the principal and essential 
rules which prevail on the Continent of Europe, among the different na- 
tions, in regard to bills of exchange and promissory notes. The most 
important nations are the French and the German. The French Com- 
mercial Code on bills and notes has been adopted in a number of other 
countries, viz. Belgium, Modena, Sardinia, Lucca, Poland, Greece, 
Geneva, Hayti, Ionian Islands, Turkey and Wallachia, the Papal States, 
Luxemburg, Tessin and Wallis, with but slight variations here and there ; 
so that, when we speak of the French law, it will equally apply to all 
these countries. 

A new and uniform code of laws regarding bills of exchange and 
promissory notes has been introduced, since 1849, throughout Germany 
(with the exception of the small states of the Grand Duchy of Luxem- 
burg, the Duchy of Limburg, and the principality of Liechtenstein), so 
that when we speak of the German law, it will apply to every one of 
the thirty-eight States of Grermany (excepting the above-named three), 
including the whole of Austria and her crown-lands, and the whole of 
Prussia, Wurtemberg, Bavaria, Hanover, Saxony, Brunswick, Baden, 
etc., containing more than sixty millions of people, and the important 
commercial cities of Hamburg, Bremen, Frankfort on the Maine, Lubeck, 
Leipzig, Berlin, Vienna, Trieste, Bmi^twick, Stuttgart, etc. 

There exist yet distinct codes on bills and notes in Russia, Holland, 
Copenhagen, Spain, Portugal, at Basle, and St. Gallen, which we shall 
notice where they essentially differ from other codes. 

The law on the Continent of Europe, in regard to legal remedies on 
.bills and notes, is more stringent than in regard to other civil contracts, 
in so far as it allows personal imprisonment for a breach of such a com- 
mercial engagement, be it as drawer, acceptor, or indorser ; whereas no 
personal arrest and imprisonment can be had against a debtor for an 
ordinary debt. When we use the expression, that a party is liable 
according to the laws of 4>ills of exchange, it must be understood, also, 
to mean, that these extreme legal remedies of coercion may be applied 
to him. 

The time of imprisonment differs in different states, and varies accord- 
ing to the amount of indebtedness. The French law allows personal 
imprisonment not exceeding one year, if the debt does not exceed 50 
francs; two years if the debt does not exceed 1,000 francs; three 
years for a bill of from 1,000 to 3,000 francs ; and four years for a debt 
of from 3,000 to 5,00C fmncs, and five years for any sum beyond this. 
But persons of the age of seventy are entirely exempted from arrest, 
and parties to promissory notes {Mllets d ordre)^ if not merchants, ex- 
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eept the notes were given on account of some mercantile transaction, 
traffic, exchange, hanking, or hrokerage, are also free from personal 
arrest in France. 

In Austria, the imprisonment for a deht on hills cannot exceed one 
year, in Prussia, five years ; other German states differ in regard to time, 
hut they are, generally, less rigorous than the French law, and exempt 
from arrest, beside persons of the age of seventy, various others ; for 
instance, relations by blood or otherwise, military persons, public offi- 
cers, <Scc. The creditor, however, has to bear the expense of board 
for the debtor, and if he neglects to provide for it, the debtor is released 
and cannot be arrested again. 

Requisites of Bills of Exchange. 

A bill of exchange is called in French Lettre de Change ; in Italian, 
Lettera di Cambio ; in German, Wechsel^ or Gezogener Wechsel (a Drawn 
Bill, to distinguish it from a promissory note, which is called a Dry Bill, 
Trockner Wechsel). (See Promissory Notes.) 

The essential requisites of a bill of exchange in Germany are (Art. 
4) : ^ 1. That the word " bill of exchange " ( Wechsel) be contained in the 
instrument, or, if written in a foreign language, the expression correspond- 
ing to it. 2. The specification of the sum of money. 3. The name of 
the person or firm to whom or to whose order it is payable. 4. The 
statement of the time of payment ; and this can be made only on a day 
certain, at sight (a vista^ etc.), or at a certain time after sight, or at a cer- 
tain day after date, or at a certain fair (Messe). 5. The signature of 
the drawer, by his name or firm. 6. The statement of the place and 
date of month and year where and when it was drawn. 7. The name 
of the person or firm on whom it is drawn (Drawee). 8. The specifica- 
tion of the place of payment; if no place is mentioned, the place of 
the drawee is to be taken as the place of payment and the domicile of 
the drawee. 

The bill must be for the payment of a sum of money, and not for 
goods or state stocks ; nor can it be made payable with interest, or with 
any condition attached to it. 

The Code of the Kingdom of the Two Sicilies allows also payment in 
goods. 

The bills of exchange payable to bearer {au porteur) are not admis- 
sible, either in Germany or France. 

The French law (Art. 1 10) requires that bills of exchange shall be drawn 
from one place on another place ; that they shall be dated^ and that they 
specify : — 1. The sum to be paid. 2. The name of the person who is to 
pay the same. 3. The time when^ and the place where, the payment is 
to be made. 4. The value furnished, whether in money, in merchandise, 
in account, or in any other manner. 

They are drawn to the order of a third person, or to the order of the 
drawer himself. If they be drawn in sets, 1, 2, 3, etc., it must be so 
expressed. ' 

Art. 111. A bill of exchange may be drawn upon one person, and 
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payable at the domicile of a third. It may be drawn by the order ttini 
for the account of a third person. 

Art. 112. All bills of exchange, containing a fictitious name, quality, 
domicile, place where drawn or where payable, are held to be only am 
Die promises; (Art. 113) the signature of a married or single woman, 
not a trader or merchant, is equivalent, with respect to her, only to y 
simple promise; and (Art. 114) bills of exchange signed by mimns 
not merchants, are void in respect to them. 

In Germany, every person who can lawfully bind himself by a con- 
tract may become a party to a bill of exchange. The age of majori^ 
is, however, difierent in different states ; in Prussia it commences with the 
completion of the twenty-fourth year of age ; in Austria, Bavaria, Saxony 
Baden, and in those states on the Rhine where the French Civil Code 
prevails, it commences with the twenty-first year of age, and the same 
is the case in France and Turkey. 

In Sardinia, only merchants can draw inland bills, but any body ma^ 
draw foreign bills. 

The Russian law excludes only women who do not carry on com* 
merce. 

The Code of the Kingdom of the Two Sicilies excludes womep it 
general. 

The Code of Copenhagen makes the capability of becoming a partji 
to a bill of exchange general, but confines it only to bills of exchange, 
and does not include promissory notes. 

The Spanish Code of Commerce of 1829, § 434, grants to other per- 
sons than merchants the right of also becoming parties to bills of ex- 
change, but only in cases where they have drawn or accepted bills on 
account of a mercantile transaction. 

Parma and Tuscany grant only to merchants the right of becoming 
parties to bills. 

The Code of Basle of 1809, § 53, requires that a person's name be 
entered in the book of mercantile firms, called the book of Raggiones, 
which is in many cities kept either at the exchange or the city-hall. 

The law of Basle requires the sum payable to be stated in letters, 
and not merely in figures ; the laws of Russia and Copenhagen require 
the sum to be stated both in letters and in figures ; and the law of St. 
Gallen provides, that any erasure or alteration of the sum, or any other 
requisite part of the bill, renders the bill void, and entitles the drawee 
to refuse payment By the law of Copenhagen, the bills payable to 
bearer (lettres au porteur) are allowed, but not by the law of Germany 
or France. 

By the French law (Art. 129) a bill of exchange may be drawn pay- 
able at sight, or at one or more days, or months, or usances, after sight 
or after date ; or on a day fixed, or at or during a fair (en foire) ; and 
(Art. 132) the usance is thirty days, which run from the day after the 
date of the bill ; and (Art. 133) a bill payable at the fair is at maturity 
op the evening preceding the day fixed for the termination of the fair, 
or the day after the fair, if it continue only one day. 

The German law (Art 4, No. 4) does not now allow bills drawn in 
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Qennany on a foreign country, or inland bills, to be drawn at usance 
(a tiso, mescxo U50, i^ppio uso^ i. e. at single, half, or double usance), or a 
piacere^ ^' on demand ^' (with the exception of Austria, which allows the 
■latter). If foreign bills are drawn upon any Grerman state at a usance, 
the time of maturity {icJUance^ scadenxa) is to be determined by the 
foreign law, viz. that of the place where the bill is drawn, which law 
also determines whether the usance is counted from the day of presenta- 
tion, or from the day of drawing. The Grerman law does not admit 
either of fixing the time by the happening of certain events, or by cer- 
tain periods of time, as ^^ on Easter,'^ etc. 

The law in Turkey does not admit usance (Art. 87), differing in this 
respect from the French law. 

The law of Norway (of 1842) provides (Art. 1) that bills shall not 
be drawn beyond the time of six months, or, if payable out of Europe, 
not beyond one year. The law of Copenhagen appoints still shorter 
periods. 

Indorsement. 

In Germany, the law in regard to indorsement {Indossament^ Endosso, 
Criro) is, that the payee can transfer a bill of exchange upon another 
person by indorsing it either in blank, or in full, and the indorsee will 
have the same rights against all other antecedent parties as the indorser , 
and the payee may indorse, and the bill is negotiable, although the drawer 
did not make it payable to order. If the drawer does not wish to 
make it negotiable, he must insert the words ^^ not to order '' {nicht an 
Ordre) or something similar. The mere striking out of the word " order " 
in the printed formula, and adding the word " self" to the name of the 
payee, will not operate as forbidding the negotiability.^ The blank in- 
dorsement must be put on the back of the bill, or of a copy of it, or on a 
piece of paper, commonly called " Rider " {Alonge), connected with, and 
joined to the bill or copy. Every holder may fill up the blank indorse- 
ment, or may also indorse it further in blank, and is answerable to all 
subsequent holders, unless he adds the words " without guaranty " (ohne 
Gewdhrleistungj ohne Ohligo) or some similar expression, which corre- 
sponds to our " without recourse." If the words " not to order " {nicht an 
Ordre) ^ or a similar expression, are added to an indorsement, and the bill 
is yet mdorsed or handed over to other persons, these subsequent holders 
GEm have no recourse against such an indcrser. But if the words in 
procura^ *' for collecting" {zur Einkassirung)^ are added to an indorse- 
ment, then such an indorsement does not transfer the property in the 
bill, but empowers such indorsee to indorse it further for the same pur- 
pose, and also to have the bill protested, and to give notice to his ante- 
cedent indorser, and to commence legal proceedings for non-payment. 

The laws of Copenhagen (Denmark), Holland, Russia, and Sweden, 
also allow blank indorsements. 

But the French law requires (Art. 137 of the Code) that, in order to 
pass a valid title to a bill, the indorsement should be dated, and the name 
of the indorsee and the value should be stated, and if further nego 
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tinbHity be intended, the words ^* to order '^ should be added. A blank 
indorsement is held to be a mere '^ procura indors^pent,^' i. e. for the 
purpose of collecting. The Spanish law, which also prevails in Meidco 
and South America, holds the blank indorsement of no effect The. 
French and Russian laws punish the antedating of an indorsement like 
forgery. But the Spanish and Dutch laws regard it as forgery only 
when it is done for an evil purpose. 

The law of Portugal requires the date to a blank indorsement 

The French law, and all the coimtries following the same, the Russian 
law, and that of St Gallen, hold only bills made payable to order as 
negotiable and transferable. 

The Spanish law (of Bilbao) requires the indorsement on the back of 
the instrument 

The Sardinian law regards the clause " without recourse," " without 
ohligo^'* as not written at all; and if the drawer should add these 
words to his name, the instrument is not regarded as a bill. 

The law in Germany is (Art. 16), when a bill has been indorsed after 
the lapse of time accorded to protesting for non-payment, that the in- 
dorsee acquires the rights springing from the acceptance against the 
drawee, and the right of recourse against those who indorsed* it after the 
lapse of this period. 

But if the bill has been protested for non-payment before the indorse- 
ment is made, then the indorsee has only the rights which his indorser 
has against the acceptor, the drawer, and the hidorsers up to the time of 
protest Nor is such an indorser afler protest, in such a case, liable ac- 
cording to the laws on bills, but only according to the common law. 

The Russian law makes a like distinction. 

The Dutch ai|^ Portuguese laws regard »an indorsement after maturity 
only as a cession of rights. 

The Sardinian law regards it only as an indorsement for procuration. 

The French law is not decided on this point, and the courts regard 
such an indorsement generally as admissible, but sometimes as a full 
and good indorsement, and then again only as one for procuration, i. e. 
power of attorney. 

In Italy it is regarded as a procura indorsement, i. e. as a power of 
attorney. 

Presentation for Acceptance. 

The German law (Art. 18) provides, that the holder of a bill is entitled 
to present the bill for acceptance at once, and, *f T>ot accepted, to have 
it protested for non-acceptance. But bills payable at fairs {Mess* 
Wechsel^ cambia regylaria vel feriarum) can be presented only at the 
time fixed by the law for presentation. The mere possession of a bill 
entitles a person tg present it, and to have it protested, in case of dishonor. 

But (Art. 19) the holder of a bill, payable at sight, or a certain time 
after sight, must present it at least within two years from the date of 
its being drawn ; and if a period of presentation has been prescribed 
either by drawer or indorser, the bill must be presented within that period, 
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or the holder will lose his right of recourse against drawer and indomer 
as debtors on account of the bill. 

The law of Bussia fixes the time, within which bills at sight or after 
sight must be prescQted, at one year, unless the drawer has prescribed 
a period; but in case of neglect to present the bill, it will still be 
good as evidence of indebtedness for the ordinary period, beyond which 
debts become outlawed. 

The laws of other countries fix the time of presentation for accept- 
ance or payment according to the distance from the place of drawing 
to the place of payment. 

The French law (Art. 160) requires that the holder of a bill of ex- 
change, drawn from the Continent and the European islands, and pay- 
able in the European possessions of France, whether at sight, or at one 
or more days, months, or usances after, sight, must demand payment, or 
acceptance, within six months from its date, under the penalty of losing 
his remedy against the indorsers, and even against the drawer, if the 
jatter had made provision for the payment of the bill in the hands of the 
drawee. 

A delay of eight months is allowed for the presentment of a bill 
drawn from the ports of the Levant, and northern coast of Africa, on 
the European possessions of France, and, reciprocally, from the Continent 
and European islands on the French establishments in the Levant, and 
northern coast of Africa. 

A year is allowed for the presentment of bills drawn on the western 
coast of Africa, as far as, and including, the Cape of Good Hope. A 
year is also allowed for the presentment of bills of exchange drawn from 
the American continent and West-Lidia islands on the European pos- 
sessions of France, and, reciprocally, from the European continent and 
islands on the French possessions or establishments on the western coas. 
of Africa, on the American continent, and West-India islands. 

Two years is allowed for the presentment of bills of exchange drawn 
from the East-India continent and islands on the European possessions 
of France, and, reciprocally, from the European continent and islands 
on the French possessions or establishments on the East-India continent 
and islands. 

The delays above mentioned,, of eight months, one year, and two 
years, are allowed to be doubled in time of maritime war. 

If the drawer has not made* provision for payment with the drawee, 
the former will be held liable, although a protest has been made after 
the time fixed by law. 

Of Acceptance 

The law oL Germany (Art. 21) requires that acceptance of a bill 
shall be maoe in writing on the bill itself; and if the drawee writes but 
his name or that of the firm on the face of the bill, it is considered an 
absolute acceptance, and every declaration written on the bill and signed 
is taken as an absolute acceptance, unless the drawee expressly states in 
it that he will not accept, or will accept only on certain conditions. 
The acceptance, once made cannot be taken back. 
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(Art. 22.) The drawee may restrict his acceptance to only a part of 
the sum specified in the bill. But if other limitations or conditions be 
added, the bill is regarded like one non-accepted ; the acceptor, however, 
is answerable for the contents of his acceptance according to the law on 
bais. 

(Art. 23.) The drawee, by his acceptance, becomes liable, according 
to the law on bills, to pay the accepted sum at maturity, and he is also 
liable to the drawer according to the law on bills. . But the drawee has 
no rights peculiar to bills, as against the drawer. 

The French law (Art 122) requires that the acceptance of a bill of ex- 
change must be signed ; it is expressed by the word " accepted " {accepts) 
it is dated, if the bill be at one or more days or months after sight. 
And in the latter case, the want of a date to the acceptance renders the 
bill payable at the term specified in it, counting from the date when it 
was dirawn. 

The same rule prevails in those countries which have formed their 
laws on bills after the French law, which countries have been specified 
before ; it also obtains by the law of Copenhagen. 

By the Spanish law, such a bill runs from the day on which it might 
have been presented, according to the ordinary course of the post. 

The French law (Art. 124) enacts, that the acceptance cannot be con- 
ditional, but it may be limited in regard to the sum accepted. But in 
this case the holder is bound to have the bill protested for the deficiency. 
And (Art. 125) a bill of exchange must be accepted on its presentment, or, 
at the latest, within twenty-four hours afterwards. After the twenty-four 
hours have elapsed, if it be not returned, accepted or not accepted, he 
who has retained it is liable in damages to the holder. 

The German law (Art. 20) provides, that if a drawee refuses accept- 
ance, or refuses to date his acceptance, the holder must have the bill pro- 
tested within the period prescribed for presenting a bill (i. e. two years 
from date or the time prescribed by drawer or indorser), or he will lose 
his legal claim against indorser and drawer. The day of protest is, in 
that case, taken for the day of presentation. 

If no protest has been taken, and the acceptor has omitted to date his 
acceptance, the maturity of the bill is counted from the last day of the 
period within which it ought to have been presented. 

The law of Portugal and Russia and St Gallon makes it generally obli- 
gatory, and the law of Holland makes it obligatory only upon the holder, 
whQ presents the bill for acceptai^ce, to have the bill protested, absolutely 
and without delay. 

The Spanish law (Law of Bilbao, chap. 13, § 35, which also prevails 
in Mexico and South America) provides, that the drawee, who gets the 
bill into his hands, with the consent of the holder, and lets the day of 
presentation pass by without returning it, is obliged to pay, that, is, it is 
deemed a silent acceptance ; and if the acceptance is irtfcde in writing, 
it is required (Bilbao, chap. 13, § 33) that, beside the name of the drawee, 
also the word '' accepted " be added. The law of Bilbao (chap. 13, § 32) 
has yet the peculiar provision, that, when bills at sight are accepted, only 
one half of the name of the firm need be signed. 
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By the French and Portuguese laws, a similar wor^with "accepted'' 
may he substituted ; but it is a mooted question whether the word vi», 
" seen," is sufficient. 

The laws of Copenhagen and Portugal also allow, like the French and 
German laws, the acceptance for a smaller sum than the face of the 
bill states, and oblige the holder to have the bill protested for the rest, 
but consider all other conditions as not written. 

The Russian law also requires the holder, in such a case, to have the 
bill protested, or he* will lose his right of recoarse against the other 
parties. 

In Grermany, the law requires the drawee to declare at once, with- 
out delay, whether he will accept or not. But the law of France, and 
of those countries which have been named before as having followed 
the French law, allows the drawee twenty-four hours' time, as stated 
before. 

The law of Copenhagen also allows twenty-four hours for considera- 
tion, and requires the protest only on the next day following. 

The law of Tessin allows three days for consideration, and the law ot 
Bussia grants time, for taking protest and sending it, till to the second 
post. 

Proceedings upon Non-acceptance, 

When acceptance has been refused, or when the acceptance is quali- 
fied, or for a smaller sum than stated in the bill^ the law in Germany 
(Art. 25) obliges the indorsers and drawer, upon receiving the protest for 
non-acceptance, to give sufficient security that payment of the whole 
sum, or of so much as has not been accepted, shall be made on the day 
the bill falls due for payment, together with the amount of cost. The 
sum may likewise be deposited in some court of justice, or other au 
thorized institution. 

(Art. 28.) The deposited security is restored, if the bill should after- 
wards be fully accepted, or if the holder or other person who takes re- 
course does not commence a suit within a year from the maturity of the 
bill, or if the bill has been paid. 

. The French law is the same with that in Grermany. But the law ol 
Denmark, Sweden, and Norway, like the English and American lawj^, 
allows immediate recourse against drawer and indorsers for payftieitf, if? 
the bill has not been accepted. . 

The law of Portugal follows the French law, but gives the holderralse^l 
die right to demand from the drawer that he assign and hajid over to. 
him all his- claims against the drawee, and all the papers relaj^pg theretot, 

The German law further provides, that when the bill has been ac- 
cepted, and the acceptor stops payment or goes into baikkruptcy, or if an 
execution against the property of the acceptor has not been satisfied, or 
his person has been arrested for non-payment^ — itK all. these cases, the 
holder of a bill may demand security, if the aeceptor has not giveiu 
security, and a protest has been taken in consequence.. 

The French law (Art. 163) goes yet further,^ and provid^^that, if.the» 
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pfor fails beffte the day of payment, the bill nifty be considered as 
due, and recourse may be had for payment against the drawer and in- 
dorsers ; and that if the drawer of a promissory note, or the acceptor of a 
bill, or the drawer of a non-accepted bill, shall fail, the other persons 
liable on the instruments shall be obliged to give security (Law of 28th' 
May, 1838). 

Time of Payment, 

The following rules prevail in Germany : — 

Art. 30. If a day is specified in the bill of exchange as the day of 
payment, the bill becomes due on this day. If the time of payment is 
fixed upon the middle of a month, the biU falls due on the 15th of the 
month. 

Art. 31. A bill at sight is due when it is presented. Such a bill must be 
presented within two years, or the holder will lose his right of redress 
egaiiist the drawer and indorsers ; and if one of the indorsers has added 
a i^ecified time within which it shall be presented, the holder must pre- 
sent the IhU WLthui that period, or he loses his right over. 

Art 32. If a bill is payable a certain number of days afler sight, or after 
date^ the bill falls due on the last day of the prescribed period, exclusive 
of the day on whiditil^ has been drawn or accepted ; that is to say, if the 
bill k drawn on the Ist^ of January, and is pa3rable ten days after date, 
it talk due on the It^ of January ; the same would be the case if it 
were payable ten daysuft^r sight, and had been accepted on the 1st of 
January^ 

If the period is spei^ified by weeks, months, a year, half a year, ox 
a quarter of a year, t^n the 'bill falls due on the day corresponding to 
(that of the day of dra-^uig or,„aeceptation ; and if this day is not con- 
ita&ied in the month ofpaym^^nj;, the day of payment falls on the laist 
iday of that month; L e., if tjie bill is dated the 1st of January, and is 
jpaya1»le three months after '^date, it falls due on the 1st of April, and if 
St be dated the 30th of January and payable one month after date, it falls 
due on the 28th of Febrtia^. 

And if the expresskm *^ half a month ^ is used, the period is held to 
oe fifteen days; and if several months and half a month are used, the 
fifle^i days are counted last 

Art 33. Dasfs of grace are not allowed. 

^A-rt. 34- If a bill, payable after date in inland, is drawn in a country 
where they oouat after the old style, and if it has not been noted that • 
the bill is dated after the new style, or if it be dated after both styles, 
flie bill falls due on that day of the new style which corresponds to the 
day of the old «tyle- 

Art. 35. Bilte payable at fairs {Meis- or MarJct- Wechsel) fall due on the 
day appointed l^ Law at the respective places ; and if no day has been 
fixed by law, on the day before the ending of the fair or market ; and • 
if the fair or market lasts but one day, it falls due on that day. 

The following days have been fixed by law at the principal cities : — 

In Brunswick it is law, that no protest for non-acceptance can be had 
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on a bill drawn on the Brunswick fair, before Monday in the first week ^ 

of the fair, and the day of payment of these bills is the Wednesday in (P 

the first week of the fair. ^ 

In Frankfort-on-the-Maine it has been enacted, that bills which are 
diawn payable at a fair, without specifying the week of the fair, must be 
paid or protested on Tuesday of tiie third week ; i. e. on the last day of 
the fair. 

In Austria, in the countries where the general civil code prevails, such 
bills fall due, if the fair last but one day, on this day ; if it last several 
days, but not more than eight, on the day before the legal termination of 
the fair ; and if the fair last longer than a week, on the third day before 
the legal termination of the fair. 

In Hungary, such bills fall due, if the markets last but one day, on 
this day ; if they last from two to eight days, on the last day of the 
market ; if the markets last longer than eight days, on Wednesday of 
the second week. 

In Leipzig, bills that are drawn payable at the Michaelmas fair fall due 
on the Thursday after the fair has been opened by the ringing of the 
bell, and bills payable at the New Year's fair fall due on the 12th of 
January, and if this should fall on Sunday, then on the next following day. 
According to the law of Portugal and Spain, bills drawn payable at 
fairs fall due on the last day of the fair. 

The law of France (Art. 130) provides, that a bill drawn at sight is 
payable on its presentment, and (AtL 131) that the maturity of a bill, at 
oi after a certain time after sight, is determined by the date of the ac- 
ceiptance, or by that of the protest for non-acceptance. (Art. 182.) 
The usance is thirty days, which run from the day after the date of the 
bill. The months are according to the regulation of the Gregorian 
calendar. (Art. 133.) A bill payable at the fair {en foire) is at ma* 
turity on the evening preceding the day fixed for the closure of the fair, 
o[' the day of the fair, if it continue only one day. 

Art. 134. If a bill fall due on a legal holiday, it is payable the pre- 
ceding evening. 

Art. 135. All days of grace, of favor, of usage, or local custom, for 
the payment of bills of exchange, are abolished.* 

The law of Copenhagen counts the day when the bill is dated, and 
gtants to the acceptor eight days of grace, and to the holder ten days of 
grace (called in Italian giomi di rispetto). 

The law of Russia (§ 66) allows on bills at or after sight three days 
of grace, and on other bills ten days of grace, and the same on promis- 
sory notes. 

The law of St. Gallen allows six days of grace on bills and promissory 
notes. 

The German law (Art. 38) enacts, that the holder must not refuse an 
offered part-payment, even though the bill has been accepted for the 
whole sum. 

The French law (Art. 156) states that the payments made on account, 
as part of the amount of a bill of exchange, operate in discharge of the 
drawer and indorsers. The holder is bound to have the bill protested 
for the balance. 
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The hdder, therefore, does not appear to be hound to take the part* 
payment ; and the Spanish law says so expressly. 

The law of Germany (Art. 91) provides that the presentation for ac- 
ceptance or payment, the taking of protest, the demand of a duplicate 
of a bill, and all other necessary acts, must be made and had at the place 
of business of the person concerned, and if he have none, at his dwell- 
ing. It can be done at another place, e. g. at the exchange, only by 
mutual agreement. 

It is taken as certain that a person^s place of business or domicile 
cannot be found, only if the notary or judicial officer has made inquiries 
at the police-office of the place, without any result, which must be noted 
in the protest. 

If (Art 92) a bill falls due on a Sunday or general holiday, the next 
secular day is the day for payment. Also the declaration in regard to 
acceptance on part of the drawee, or any other act, can be demand(}d 
only on a secular day. If the last day of the period within which tin 
act must be done falls on a Sunday or holiday, the act must be done on 
the next succeeding secular day. And this ride relates also to the taking 
of protest. 

According to the laws of France, Basle, Portugal, and Spain, a 1; ill 
falling due on a holiday or Sunday is payable on the preceding secu] a 
day, as by the English and American law. 

Proceedings upon the Non-payment of Bills. 

In order to entitle the holder to redress, it is required of him in 
Germany, that he present the bill for payment, and that he have t ie 
bill dujy protested. The protest may be made on the day of payment, 
but it must be made, at latest, on the second secular day after the diy 
of payment. . The presentation of the bill for payment may, likewise, be 
made within this period of two days, and the holder would not lose Pas 
rights, even if he had waited with the presentation to the last day of pi o- 
test, and the drawee were yet solvent on the day the bill fell due. But 
a protest before the day of maturity is not good, although payment would 
not have been made on the day of maturity. 

The law of Basle, St. jGallen, Zurich, Russia, Spain, and Portugal, i e- 
quires, that the bill be protested on the day of maturity, and up to a cer- 
tain hour of that day (the latter provision is not law in Portugal). 

The law of France (Art. 162) and Holland (§ 179), however, le- 
quires protest on the day after the day of maturity (lendemain) ; aiid 
if this day be a legal holiday, the protest is made on the following day. 

If a bill is made payable at a place different from the domicile of tlie 
acceptor, and a person there is specified, the German law requires that 
it must be presented to such person ; and if no person be specified, it 
must be presented to the acceptor at the place specified, and in case of 
non-payment, it must be protested there. If the proper protest is neg- 
lected, the holder losfes his recourse, not only against the drawer and in- 
dorsers, but also against the acceptor. But m no other case is the ac- 
ceptor discharged from his liability by the German law (Art. 44), and no 
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presentation on the day of payment, and no protest, are necessary as to 
him. 

The law of Sweden requires proper protest even in regard to the ac- 
ceptor, or he will be released. 

Notice. 

The Grerman law (Art 45) requires that the holder of a bill, protested 
for non-payment, give notice in writing of the non-payment of the bill 
to his immediate indorser, within two days after the day of protest being 
taken ; and it is sufficient if the notice be put in the post-office within 
this time. 

Every indorser thus notified must, within the same time, counted 
from the day on which he received notice, give a like notice to his in- 
dorser. 

The holder or indorsee who neglects to give notice, or who does not 
send it to his immediate indorser, becomes thereby liable to all, or the 
omitted, antecedent parties, for the damage resulting from the omission 
of giving notice. Besides, he loses, as against these persons, hb claims 
for interest and cost, so that he can demand only the sum specified in the 
bill. 

The French law (Art 165) states, that if the holder would pursue his 
remedy individually against his immediate indorser, or the drawer, m case 
the bill came directly from him, he must give him notice of the protest, 
aI^d, in default of reimbursement, commence his suit against him within a 
fartnight {dans les quinze Jours) from the date of the protest, if the said 
ipdorser or drawer reside within the distance of five myriametres (10 
leagues, equal to about twenty-four miles). 

This period of delay, with respect to the indorser or drawer domi- 
ci'ed at a greater distance than five myriametres from the place where 
th '5 bill of exchange was payable, shall be increased one day for every 
tv o and a half myriametres exceeding the five before mentioned. 

Art. 166. In case of the protest of bills of exchange drawn in France, 
a? d payable out of the continental territory of France in Europe, the 
TO medy against the drawers and indorsers residing in France must be 
p' 'Tsued within the following periods, to wit : — 

Two months for bills payable in Corsica, in the island of Elba, or 
ipraja, in England, and in the countries bordering on France. 

Four months for those payable in the other states of Eiux)pe. 

Six months for those payable in the ports of the Levant and on the 
northern coast of Africa. 

A year for those payable on the western coast of Africa, as far as, 
and including, the Cape of Good Hope, and in the West Indies. 

Two years for those payable in the East Indies. 

These periods^of delay are allowed in the same proportions for pur- 
suing the remedy against the drawers and indorsers residing in the 
French possessions situated out of Europe. 

The above-mentioned delays of si^i^ months, a year, and two years are 
allowed to be doubled in time of maritime war. 
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Art 167. If the holder pursue his remedy against the indorsers and 
the drawer jointly, he is allowed, with respect to each of them, the peri- 
od of delay determined hy the preceding articles. 

Each of the indorsers has Uie right of pursuing the same remedy, 
either individually or jointly, within the same periods of delay. 

In respect to them the time allowed begins to run from the day after 
the service of judicial citation. 

Art. 168. After the expiration of the above-mentioned periods of delay. 

For the presentment of a bill of exchange at sight, or at one or more 
days, or months, or usances, afler sight, 

For the protest of non-payment. 

For the action against sureties. 

The holder of a bill of exchange is barred of all rights against the 
mdorsers. 

Art. 169. The indorsers are equally barred from all remedy against 
prior indorsers, after the expiration of the above periods of delay, each 
as it respects himself. 

Art. 170. The same exception to the. right of action of the holder aiid 
the indorsers is allowed with respect to the drawer himself, if tlie latter 
prove that provision was made for the payment of the bill at its maturity. 

The holder, in this case, preserves his right of action only against tlie 
person on whom the bill was drawn. 

Art. 171. The effect of the forfeiture of the right of action stated in 
the three preceding articles, ceases in favor of the holder against the 
drawer, or against any of the indorsers, who, after the expiration of tlie 
periods fixed for the protest, notice of protest, or the commencement of 
the suit, has received by account, or compensation, or otherwise, the funds 
designed for the payment of the bill of exchange. 

Art. 172. The holder of a bill protested for non-payment may, by 
obtaining the permission of the judge, attach, for security's sake, the per- 
sonal property of the drawers, acceptors, and indorsers. 

The law of Portugal {^^ 404 - 406) requires notice to the immediate 
indorser, or the holder will lose his right to damages only ; and further 
determines, that, by a suit against one indorser only, all oflier subsequent 
indorsers who are not sued at the same time will be discharged. The 
time within which suit may be brought is the period for ordinary debts, 
five years. 

The law of Holland also makes the holder, who does not give cotice 
to his immediate indorser, lose his right to damage and interest. too, and 
fixes certain periods within^^hich suit must be brought ; the shortest is 
one year. 

The law of Spain (§ 535) orders, that, after a suit of indemnity has 
been commenced against an antecedent party, the others can be pro- 
ceeded against only in case of the insolvency of the first ; and thjat, if the 
suit is. first commenced against the acceptor, the antecedent parties must 
be notified of the protest, or they will be discharged from their liability. 

The law of Copenhagen requires notice of the protest, both for non- 
acceptance and non-payment, to all against whom the holder will have 
recourse, or he will lose his right to it. 
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The Russian law requires notice of protest and presentation of the 
bill to the immediate antecedent party, and allows recourse only in suc- 
cession. Antecedent parties who have been skipped are at once dis- 
charged from their liability. But the omission of protest and notice 
effects only a discharge of the antecedent parties from the recourse ac- 
cording to the law on bills, and they remain still liable in an ordinary 
suit for the payment of the bill, but without being liable to indemnity for 
damages resulting from such neglect. 

Protest. 

The German law (Art. 87) requires that a protest shall be taken by 
a notary public or an officer of court, but it is not necessary to have 
witnesses, or a recording clerk. 

And (Art. 88) the protest must contain : — 

1. A literal copy of the bill of exchange or of a copy of it, and of 
all the indorsements and notes which are on it. 

2. The name or the firm of the persons for whom and against whom 
the protest is taken. 

3. The demand made upon the person against whom the protest is 
taken, his answer, or the remark that he gave none, or that he could not 
be found. 

4. The statement of the place, date, month, and year when the de- 
mand was made, or was attempted without success, 

5. in case of an acceptance supra protest^ or of a payment supra pro 
test^ the statement by whom, for whom, and how it was offered and made. 

6. The signature of the notary or the judicial officer who has takeij 
the protest, with his seal of office affixed. 

Art. 89 provides, that, if a demand must be made on several per- 
sons, to perform something in regard to a bill, one document of protest 
is sufficient. 

The French law (Art 173) provides that the protest for non-accept 
ance or non-payment must be made by two notaries, or by one notary 
and two witnesses, or by a bailiff (huissier) and two witnesses. The 
protest must be made, — 

l\ At the domicile of the person on whom the bill is drawn, or at his 
last known place of residence. 

2. At the domicile of the person mentioned in the bill of exchange, 
who is to pay it in case of need (au hesoin). 

3. At the domicile of the acceptor supra protest {par intervention). 

4. The whole in a single instrument of writing. In case of false in- 
dication of domicile, the protest is preceded by a certificate of perquisition 
or inquiry. 

Art. 174. The protest contains, — 1. The literal copy of the bill of ex- 
change, the acceptance, indorsements, and directions therein contained ; 
2. The demand of payment of the bill of exchange. It declares,— 
1. The presence or absence of the person who ought to pay it ; 2. The 
motives of refusing payment, and the inability or refusal to sign. 

Art. 162. The refusal of payment must be verified, the next day af^er 
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it became due {U lendemain dujour de ViMance)^ by a protest for non- 
payment (protetfaute de paiement). 

If this day be a legal holiday, the protest is made on the following day. 

Art 163. The holder is not excused from making the protest for non- 
payment either by the protest for non-acceptance, or by the, death oi 
failure of the person on whom the bill is drawn. 

In case of failure of the acceptor before the bill becomes due, the 
holder may cause it to be protested, and have recourse to the other par- 
ties on the bill. ^ 

Of Re'exchange. 

rhe French law states, that re-exchange results from the act of re 
drawing, which is, when the holder of a bill protested draws another 
bill on tiie drawer, or one of the indorsers of the former bill, to reim- 
burse himself for the principal of the bill protested, his expenses, and 
the new exchange which he pays (Art. 178). Re-exchange is regulated, 
with respect to flie drawer, by the current rate of exchange at the place 
where the bill was payable on the place whence it was drawn ; and with 
respect to the indorsers, by the rate of exchange at the place where the 
bill has been remitted or negotiated by them on the place where the re- 
imbursement is to be effected. 

The bill redrawn must be accompanied with a return account, which 
must contain (Art. 181), — 1. The amount of the bill protested. 2. The 
expenses of protest, and of other lawful charges, such as banker'^ com- 
mission, brokerage, stamp-duties, and postage of letters. 3. It must 
vention the name of the person. on whom the bill for reimbursement is 
drawn, and the rate of exchange at which it is negotiated. 4. It must be 
certified to by an exchange agent, or, in places where there are no ex- 
change agents, it must be certified by two merchants. 5. It must be ac- 
companied with the bill of exchange protested, the protest, or a certified 
copy of it. 6. In case the bill for reimbursement be drawn on one of 
the indorsers, it must be accompanied, besides, with a certificate attesting 
the rate of exchange at the place where the bill protested was payable 
on the place whence it was drawn. 

Art. 182. There can be only one return account made on the same 
bill of exchange, and this return account is reimbursed from indorser to 
indorser, and &ially by the drawer. The re-exchanges cannot be ac- 
cumulated. Each indorser, as well as the drawer, is charged with only 
one. Interest on the principal of the bill of exchange protested for non- 
payment, is due from the date of the protest. But interest on the ex- 
penses of pibtest, re-exchange, and other lawful charges, is due only 
from the day of judicial demand. No re-exchange is due, if the return 
account be not accompanied with the certificate of an exchange agent, or 
of two merchants, as prescribed. 

The law of Germany provides (Art 50) that the holder of a bill pro- 
tested for non-payment has the right to claim, — 1. The principal sum of 
the bill, together with six per cent interest per year, from the day of nia- 
turity. 2. The cost of protest and other expenses. 3. A commission of 
one third (J) per cent. 
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These items must be paid at the rate pf exchange which ^exists on a 
bill at sight between the place of payment and the domicile of the per- 
son who is bound to reimburse ; and if there exists no rate of exchange 
on the same place, the city next to it on which a course of exchange -ex- 
ists is to be taken. 

The rate of exchange must be certified to, if the person liable desire it, 
by an authorized list of the rates of exchange, or by a broker, duly sworn, or 
in case of the absence of such an one, by the attestation of two merchants. 

An indorser who has redeemed a bill or received the same as a re- 
mittance, is entitled to demand of an antecedenf indorser, or from the 
drawer, — 1. The sum paid by him or made good by a remittance, besides 
six per cent, interest from the day of payment. 2. The expenses which 
he has incurred. 3. A commission of one third (J) per cent. 

These items must be paid, if the party to whom recourse is had live 
at a different place from that of the claimant, at that rate of exchange 
which a bill at sight bears from the domicile of the claimant on the domi- 
cile of the party liable ; and if there exist no course of exchange be- 
tween these two places, then the place next to that of the party liable 
is to be substituted. The rate of exchange must be certified to, as indi- 
cated before. But if recourse be taken against a person in a foreign 
place, where the law allows greater damages, such damages are allowed 
to be taken. 

The claimant may draw a bill, for the amount of his claims, upon the 
party against whom he claims, and he may then add the broker's com- 
mission for the re-exchange and the stamp-taxes. This bill of re- 
exchange must be payable at sight and drawn directly. But the party 
against whom recourse is had is not obliged to pay, unless the original 
bill, the protest, and the receipted return-account be delivered to him. 
Every indorser who has satisfied one of the indorsers subsequent to him, 
may erase his own indorsement and that of subsequent parties. 

The drawer of the bill of re-exchange has the choice, either to setid 
at once with the bill the vouchers for his return-account, or to make other 
arrangements for having them in proper time at the place, to be delivered 
up at the presentation of the bill of re-exchange. (See Art. 50 - 55.) 

Of Acceptance and Payment supra Protest. 

The German law (Art. 56) provides that, in case there is a person 
designated in the bill to whom application should be made, if the drawee 
refuse acceptance (which is expressed by the words, " In case of need, 

with Mr. ," in French, " Au besoin k M. ," and in German, 

"Im Nothfall bei H. "), the holder is bound to apply to these 

persons before he can demand security from the other parties ; and in 
case there are several such addresses, that penon must be preferred by 
whose payment the greatest number of persons will be discharged. 

This address, in case of need, is generally written at the foot of the 
bill, and it is customary, in all countries except Russia, to add only the 
initials of the person who makes it ; but the Russian law requires that 
the drawer or indorser should write this address with his own hand. 
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The German law (Art. 57, 58) further provides, that the holder is not 
bound to admit the acceptance supra protest (*m German called Ekren* 
annahme^ in French Vacceptation par intervention) by any other persons 
than those designated. The person who accepts supra protest^ or for 
honor, is bound to get the protest for non-acceptance delivered to him, 
and pay the cost thereof, and to have his acceptance for honor noted 
in a postscript. He b further bound to send notice to the person for 
whose honor he accepts, and to send this notice, together with the protest 
within two days after the day of protest, by mail. If he omit so to do, 
he is responsible for all the damages arising from this neglect. 

If the acceptor for honor omits to state for whose honor he accepts, 
the drawer is taken to be the person honored. 

The acceptor for honor becomes liable to all the parties that follow 
the honored person, according to the laws on bills ; but he is discharged 
from this liability, if the bill is not presented to him, at the latest, on the 
second day after the day of payment. 

Art. 61. If the bill has been accepted supra protest^ by a person desig- 
nated in case of need, or by a volunteer acceptor for honor, the holder 
and the indorsers subsequent to the person honored have no right of re- 
course for security. But the person for whose honor it has been ac- 
cepted and his antecedent parties may demand such security. 

The French law (Art. 126- 128) provides, that, at the time of the pro- 
test for non-acceptance, the bill may be accepted by a third person, for 
the honor of the drawer, or one of the indorsers. 

The acceptance supra protest is mentioned in the protest itself, and 
is signed by the acceptor, who is bound to notify, without delay, his ac- 
ceptance to the person for whose honor it was made. The holder of the 
biU retains all his rights against the drawer and indorsers, on account of 
the non-acceptance by the person on whom the bill was drawn, notwith- 
standing any acceptance supra protest. 

The Russian law does not permit the drawee to accept supra protest 
for the honor of the drawer, except the bill be drawn for account of a 
third person. 

The laws of Spain and Portugal expressly provide that there is no 
difference between persons designated in case of need, and volunteer ac- 
ceptors, and that he shall be preferred by whose acceptance the greatest 
number of persons are relieved. 

Payment supra Protest {French^ ^^ Paiement par Intervention^'* \ Ger- 

man, " Ehrenzahlung "). 

The law of Germany requires (Art. 62) that, if the drawee does not 
pay, the holder shall present the bill, at latest on the second secular 
day after the day of payment, to the persons designated in case of need, 
and to the acceptor supra protest, and have the result of it noted in the 
protest for non-payment, or in a postscript to it. If he omits so to do, he 
loses his right of recourse against the person designated in case of need, 
or the person for whose honor it has been accepted, and the parties sub- 
sequent to them. 
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If the holder refuses payment for honor, offered by a third party, the 
holder loses his right of recourse against the parties subsequent to the 
person honored. 

The party who pays for honor has a right to demand the delivery up 
to him of the protest for non-payment, upon his paying the cost of it ; and 
he succeeds to the rights of the "holder against the person honored, his 
antecedent indorsers, and the acceptor. 

The French law (Art. 158) provides, that a bill protested for non- 
payment may be paid by any intervening person, for the honor of the 
drawer, or one of the indorsers. ^ 

The intervention and the payment must be stated in the protest, or at 
the end of it ; and he who pays a bill supra protest is substituted in the 
rights of the holder, and bound to observe the same formalities. If the 
payment be made for the account of the drawer, all the indorsers are dis- 
charged. If it be made for an indorser, all the subsequent indorsers are 
discharged. 

He whose payment will discharge the greatest number of parti 3s 
must be preferred, and if he on whom the bill was originally dra\v n, 
and against whom protest for non-acceptance has been made, preset ts 
hii^elf to pay it, he shall be preferred to all others. 

* 

Of Cruaranty. 

The French law provides (Art. 141) that the payment of a bill of ex- 
change, independently of the acceptance and the indorsement, may be 
secured by a written guaranty {par un aval)^ which may be given by a 
third person, either on the bill itself or in a separate instrument of writ- 
ing. The person thus becoming guarantee is jointly and severally bomid 
with the drawers and indorsers, saving any different stipulations between 
the parties. 

This kind of guaranty is very common in France, and is generally 
written at the bottom of the bill, but may be given separately, and is 
binding upon the party though given for the debt of a third person, and 
though no consideration should be mentioned. 

By the law of Germany, the guaranty must be written on the bill itself, 
which is expressed by signing the name and adding the words " par 
aval," or " als Biirge," to it. Such a guarantor is liable according to 
the laws on bills, and in case of payment by him, he has the right of re- 
course against the antecedent parties according to the same law. 

The laws of Holland and Spain agree with the French law, and allow 
the guaranty to be written in a separate instrument. 
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Promissory Notes. 

What are called promissory notes in the English law, are called in 
Germany "Dry" or "own" bills of exchange, Eigne or Trockene 
Wechsef (Camhia sicca) ^ so called, as some suppose, originally in 
Venice and Genoa, because it was not allowed there to send them oyer 
the sea, or, as others suppose, because they carried no interest. In France 
they are called billets d ordre, honSj vaglia, 

in order to make these dry hills of exchange, or promissory notes, 
subject to the Itfws on bills, it is required in Germany, that, — 1. The word 
" bill of exchange " ( Wechsel) be contained in the instrument. 2. The 
statement of the sum to be paid. 3. The name of the person or firm to 
whom payment is to be made. 4. The statement of the time when pay- 
ment is to be made. 5. The signature of the drawer or maker. 6. The 
statement of the place and date of month and year when and .where it 
was made. 

The place of the making of the note is taken for the place of payment, 
unless another place has been designated, and also as the domicile of the 
maker. The claim against the maker is lost after three years from the 
date of maturity. * W 

In regard to indorsement, notice, protest, etc., the same laws ap- 
ply to promissory notes that we have stated in regard to bills of ex- 
change. 

If a note is made payable at a place different from that of its date, de- 
mand of payment must be made at that place, and protest be made there 
in case of non-payment. If the proper protest is neglected at the place 
designated for payment, the maker and indorsers are discharged from 
their liability, according to the laws on bills. Promissory notes cannot 
be made payable with interest, or a certain time after notice. 

In France, promissory notes must be dated, and must mention the 
sum to be paid, the name of the person to whose order they are made, 
the time of payment, the value received, whether in money, in merchan- 
dise, on account, or in any other manner (Art. 188). 

All the provisions relative to bills * of exchange, concerning the 
maturity of the bill, the indorsement, the joint and several responsibility, 
the guaranty, the payment, the payment supra protest^ the protest, the 
duties and rights of the holder, and the reexchange or expenses, are ap- 
plicable to promissory notes. 

Of Limitations of Actions, • 

The French law provides (Art. 189) that all actions relative to bills 
of exchange and promissory notes, signed by merchants, traders or 
bankers, or for commercial transactions, are limited to five years, count- 
ing from the day of the protest, or from that of the last judicial proceed- 
ing if there has been no judgment, or if the debt has not been acknowl- 
edged by a separate instrument in writing. 

Nevertlieless, persons presumed to be debtors shall be bound, if re- 
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quired, to declare under oath that they are no longer indebted ; and their 
widows, heirs, or assigns, that they verily believe that nothing remains 
due. 

The following countries have adopted the law of France, in regard to 
the limitation of actions on bills of exchange : — 

Egypt, Algiers, Belgium, Geneva, Greece, Hayti (which, however, 
has fixed six monUis as the shortest period for an action of recourse), the 
Ionian Islands, the Papal States, Lausanne, Lucca, Luxemburg, Monte- 
video, Parma, Poland, Sardinia, the Kingdom of the Two Sicilies, Tessin, 
Tuscany, Turkey, Wallachia, Wallis. 

The German law provides that the claims against the acceptor are 
limited to three years from the day of maturity (Art. 77), and that the 
right of recourse of the holder and indorser against the drawer and the 
other antecedent parties is barred, — 

1. In three months, if the bill is payable in Europe, excepting Iceland 
and the Faroe Islands, or, respectively, if the indorser who takes re- 
course lives there. 

2. In six months, if the bill is payable in the countries on the coa^yts 
of Asia and Africa along the Mediterranean and the Black Sea, or in tlie 
islands belonging to them. 

3. In eighteevn months, if the bill is payable, or the plaintiff lives, m 
any other country out of Europe, or in Iceland or the Faroe Islands. 

The time of limitation begins to run against the holder from the day of 
protest, and against the suing indorser from the day of his having made 
payment, or &om the day of his having been cited, or summoned into 
court by a subsequent indorsee. 

It is further provided, that if the liabilities of the drawer or acceptor, 
according to the laws on bills, have become extinct, either by limitation 
or by the omission of some act required by the law on bills, Uiey remain 
bound to the holder only in so far as they would gain an advantage by 
his loss. 

But such a claim cannot be made against the indorsers, whose lialiil- 
ities have become extinct by the law on bills. ' 

But the above expression of gaining an advantage is understood 
to mean a positive advantage, so that the proof that each person paid 
value to his indorser, or that the neglect of some prescribed act cauwjd 
no damage or injury, is not sufficient It is necessary, in such an action, 
to prove, for instance, that the drawer issued the bill for value received, 
wifiiout making over funds to the drawee to cover the bill, or without 
having a demand against him or a right to draw the bill. 

In Holland the law of limitation, for all bills payable there, runs ten 
years. 

In Mexico, according to the law of Bilbao, the right of action against 
drawer and indorsers is limited to four years. 

In Norway all claims become extinct after six months. 
The Russian law limits the right of action on bills to two years. 
The Spanish law limits the right of action on bills of exchange to 
four years, and against indorsers of promissory notes to two months. 
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In Zurich the law limits the right of action against the acceptor to one 
jnear, and against the indorsers to three months. 

The law of St Crallen, which also prevails in Berne and Lucerne, 
fimiti all fight of claim against the drawer and indorsers of hills of ex- 
dHmge to three and four months; but on promissory notes the right 
of action, according to the law on bills, is limited to one year. 

Forged Bills. 

The German law provides (Art. 75) that, although the signature of the 
dmwer of a bill be forged, the genuine acceptance and indorsements 
shall have effect according to the law on bills. 

And (Art 76) if the acceptance or indorsements be forged, the in« 
doners and the drawer, whose signatures are genuine, are held liable. 

The French law holds the acceptor liable, in case the drawer^s signa- 
ture is not genuine ; and this rule applies also to an acceptor for honor. 

But according to the Spanish and Russian laws, the drawee who has 
accepted a forged bill is not obliged to pay it. 

If it be not the signature, but the sum to be paid, which is altered, and 
if the drawee has accepted or paid a larger sum than was specified in 
the letter of advice, then the drawee can claim the sum overpaid only 
(torn the author of the fraud. But those indorsers who indorse the bill 
after the forgery are liable to the holder for the forged sum. 

The French law also will hold the drawer answerable for the whole 
al^^red sum, if he have drawn without giving advice to the drawee. 

The laws of Holland and Portugal hold the indorsements following 
the forged indorsement to be of no force. 

Lost Bills, 

The German law provides (Art. 73) that the owner of a lost bill oi 
esi change may move the court at the place of payment to fix a time 
w thin which the lost bill shall be presented or be outlawed. When the 
c<«urt shall have fixed this time, the owner of the bill may demand pay- 
ft ent from the acceptor, on giving him security. Without such security, 
tl e acceptor can be only compelled to deposit the sum due in court, or 
vc ith some other authority empowered to receive deposits. 

The French law provides, that, in case of the loss of a bill not aC' 
o'ptedy the owner may sue for the payment on the second or third bill ; 
a /id if the bill lost be accepted^ the payment of it cannot be required on 
a second, etc., except by the ordet of the judge, and on giving security. 

If he who has lost a bill of exchange, whethf^r accepted or not, cannot 
present a second, third, etc. of the set, he may demand the payment of 
the bill lost, and obtain it by order of a judge, on proving his property 
therein by his books, and giving security. In case of refusal of pay- 
ment, on a demand made in the two last-mentioned cases, the owner of 
the lost bill preserves all his rights by a regular protest, which must be 
made the next day after the bill lost became due. It must be notified to 
the drawer and indorsers, in the forms and within the time prescribed for 
tlie notice of protest. 
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CHAPTER I. 

OK THE ORIGIN AND NATURE Of BILLS OF EXCHiNGE. 

The most important branch of the practice of a notaiy public is con- 
nected with bills of exchange and promissory notes. It is, therefore, 
highly desirable for him to be acquamted with the laws and regulations 
which govern this class of commercial instruments. We can here point 
out only the leading and fundamental principles of law which apply 
to them; but they will answer the wants of the ordinary purposes of 
business. 

Without entering into any investigation regarding the origin of bills of 
exchange, which has been assigned, by different writers, to difFerent coun- 
tries and causes, we may say that it is now the most generally adopted 
opinion, that they originated m the twelfth or thirteenth century, in Italy, 
at the public fairs, which received a marked importance in commerce, 
through the Crusades. The money-changers transacted their principal 
business at the public fairs in the principal cities, and bills or orders for 
the payment of money at a distant place were at first drawn only from 
one fair to another, and were called camMa regularia. But when com- 
merce increased, through the Hanseatic League, and extended to places 
where no public fairs were held, bills of exchange were also drawn upon 
such other places, and these bills were called camhia irregularia. 

The oldest copy of a formal bill of exchange known at present, is one 
dated at Milan on the 9th of March, 1325, and runs in me original as 
follows : — 

" Pagate per questa prima litera [lettera] a di IX, Otiohre a Luca 
de Goto Lib* XL F. Sono per la vahtta qui da Masco Reno^ al tempo 
il pagate e ponete a mio conto e R. eke Christo vi guarde Bonromeo de 
Bonromei de Milano IX. de* Marzo^ 1325.'' 

" Pay for this first bill of exchange, on the 9th of October, to Luca de 
Goro XLV. Livres; they are for value received here from Masco 
Keno ; at the time of maturity pay the same and pass it to my account, 
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and thanking you may Christ protect you, Bonromeo de Bonromei of 
Milan, the 9th of March, 1325.'' 

In England reference was made, in the statute of 5 Rich. II. ch. 2, 
to the drawing of foreign hills, which was in the year 1381. The legal 
properties of hills in England are derived from the custom of merchants, 
but promissory notes are said to derive their properties from the act of 
Parliament of the ^ and 4th Anne, c. 9, which puts them on the same 
footing with inland bills. 

In Sie United States, bills of exchange and prokissory notes are rec- 
ognized in law as negotiable instruments, with all the properties usually 
attached to them by the custom of merchants. The statute laws in many 
States especially provide for their negotiability; but in States where 
this is not the case, the same customary properties would be held to 
attach to them. 

Name and Definition, 

A bill of exchange, in common speech called a draA, is an open 
letter of request, addressed by ^ne person to a second, desiring him to 
* pay a sum of money to a third, or to any other to whom that third per- 
son shall order it to be paid ; or it may be made payable to bearer. 
For instance : — 

" Boston^ 1st January^ 1852. 
" Exchange for £ 100. 

" Sixty days after sight of this bill of exchange, pay to the order of 
George Green 

One Hundred Pounds Sterling, 
value received, and place the same to account, as advised by • 

Chaeles White.' 
" To Mr. Jacob Brown, London." 

Parties. 

The person who writes the request is called the drawer^ and he to 
whom it is addressed is called the drawee ; and if he agrees or consents 
to pay the money signified in the bill, he is said to accept it, and is then 
called the acceptor. The third person, to whom the money is payable, 
is called the payee. In the above instance, Charles White is called the 
drawer^ Jacob Brown the drawee^ and after he has consented or ac- 
cepted to pay it, the acceptor^ and George Green is called the payee. 
If it is made payable to him or order, or to the order of him, as above, 
and he then assigns it to another person, to whom the money is to be 
paid, by writing his name on the back of the bill (which is called in- 
dorsing the bill, and the act itself an indorsement), he is then called an 
indorser. The person to whom he orders the money to be paid is called 
the indorsee or holder^ and if this one again assigns the bill to another 
person, the latter is called the indorsee or holder, and the other the second 
indorser ; and every other person, who successively puts his name on the 
back of the bill, is called an indorser, and the person to whom it is lass 
delivered is called the holder. 
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IP in the alx)iFe-citad kistance George Green should write on the back 
of the bill, '^ Pay to the order of William Baker,'^ signing his name be- 
neath, ^^ George Green/^ the latter \i^ould be called an indorser, and 
William Baker would be called indorsee or holder; and if Baker, 
again, should sign his name under that of Green, and order the contents 
of the bill to be paid to somebody else. Baker would be called an in- 
denser, ajod the person designated by him the indorsee or holder, and so on. 

Blank Indorsements. 

It is very common for parties to sign simply their names on the back 
of the bill, without designctting to whom the contents shall be paid. This 
is called a " blank indorsement," and whosoever holds the bill may write 
above the signature that it is payable to his order. For instance, 
if Greorge Green, the original payee in the aboye-specified bill, had 
simply written his name on the back of it, i^nd had delivered it to Wil- 
liam Baker, and Baker again had simply put his name on the back under 
that of Green, and had delivered the bill to one J. Brown, the latter 
would be the holder, and might write over the signature of Green, " Pay 
to the order of William Baker," and over the signature of Baker, " Pay 
to the order of J. Brown." 

Indorsement in fall. 

Although these blank indorsements are very common, it would be de- 
sirable, and it is highly to be recommended, that each indorser should 
write in full, over his name, the place of his residence, the date, and the 
name, of his indorsee, that is, the name of the person to whom he as- 
signs the bill. Thus,4n the above instance, if George Green resided in 
New York, he should write on the back, over his signature : •^— 

" New YorJc^ JanttarpSd^ 1852. 

" Pay to the order of William Baker. 
(Signed,) Geoegb Green*" 

And in a similar way the successive indorsers should do. 

This way of indorsing has two advantages. In the first place, if the 
bill should be lost or stolen, with a blank indorsement on it, any person 
who finds or holds it might fill up the blank in his own name, and de- 
mand payment ; whereas, if it were indorsed in full, the finder or holder 
would have to forge the name of the indorsee before he could get pay- 
ment. In the second place, if the bill should be protested for non- 
acceptance or non-payment, the holder would know at once the places of 
residence of the different indorsers, and be. able to give them due notice 
without delay. 

Forms. 

When bills of exchange are drawn on a place at a distance, and in a. 
foreign country, it is customary to give a set of three bills of the same 
tenor, that they may be sent separately, by different mails, so that iii .case 
om should get lost, one of the others might reach the person ctaacerned^ 
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lafely. One of the common forms of a bill of this kind would be 

substantially as follows : — 

'' Boston, July 1st, 1852. 
" Exchange for £ 1000. 

^' Sixty days after sight [or after date, or at sight, or on demand], pay 
this my Jirst bill of exchange (second and thiid of the same tenor and 

date not paid) to the order pf Mr. One Thousand Pounds Sterlingi 

value received, and place the same to my account, as advised by 

(Signed,) Paul Jones.'^ 

^^ To Messrs. Green dc Co., London.^' 

The second bill of the same set would be in every respect the samo 
with the first, except that it would read, ^^ pay this my second bill of ex- 
change, first and third, dec. not paid.^^ 

And the third bill would run, ^^ Pay this my third bill of exchange, 
first and second, dec. not paid.'* 

Diferent Kinds. 

Bills of exchange are divided into foreign bills of exchange and tn- 
land bills of exchange, because the rights of proceeding and remedies 
thereon are not uniformly governed by the same rules and regulations. 
A bill of exchange is called a foreign bill, when it is drawn in one state 
or country upon a person residins in a foreign state or country, as, for 
instance, when drawn by a person m one of the United States of America 
upon a person resident m England, and payable by the latter. And it is 
called an inland bill (or a domestic bill), when both the drawer and 
drawee reside in the same State or country ; for instance, when the bill is 
drawn in Boston upon a person residing in Salem, both places being in 
the State of Massachusetts. 

The different States of the United States are considered as foreign to 
each other, so that a bill drawn in Massachusetts upon a person in New 
York is considered a foreign bill. (Miller v. Hackley, 5 Johns. R. 375 ; 
The Phoenix Bank v, Hussey, 12 Pick. R. 483; Buckner v. Finley, 
2 Peters, R. 586.) 

In like manner a bill drawn in England upon Scotland or Ireland is 
considered a foreign bill. (Mahoney v. Ashlin, 2 Bam. dc Adolph. B* 
478, 482.) 



CHAPTER II. 

SEQXnSITES OF BILLS OF EXCHANGE. 

The Form. 

A KILL is not confined to any set form of words, and it is not essential 
that the very language of the formulary which has been given abote 
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•bould be used. It is only requisite that it be in writing, and contain an 
order or direction by one person to another person, to pay money to a 
third person, absolutely and at all events. 

The writing may be in pencil, as well as hi ink, nor is it necessary 
that the whole instrument be in writing ; the general formulary is gen- 
erally printed, but the signatures must be in writing. If a person should 
order another person to deliver a particular sum of money to A. B., or to 
be accountable or responsible for a particular sum of money to A. B., it 
would constitute a bill of exchange. So if the ^pression should be 
" Pleaise to pay," or " I request you to pay or deliver," it would be a 
good bill, because these expressions are mere words of politeness, in the 
place of an absolute order. But if the language used necessarily or 
naturally imports a request, as a favor, and not as a matter of right, it 
would not be a good bill. So it has been held in England that a note 
addressed by A to B in these words : " Mr. Little, please to let the bearer 
have £ 7, and place it to my account, and you will much oblige your 
humble servant, J. Slackford," — was not a bill of exchange. (Little v. 
Slackford, 1 Mood. & M. 171.) However, where the language used is 
susceptible of two interpretations, the true rule seems to be, that the 
mere drawing of a bill is deemed to be the demand of a right, and not 
the asking of a favor, and to deem it a favor only when the language used 
repels, in an unequivocal manner, the notion that it is claimed as a right 
(Story on Bills of Exchange, § 33.) 

If the word " at," instead of " to," should be put before the name of 
the drawee, -?- e. g. " Two months after date pay to the order of J. J. 
£ 78, value received, T. S. At Messrs. John Morson, & Co.," — it might 
be held a bill of exchange (Shutfle worth v. Stevens, 1 Campb. 407), 
or a promissory note, at the election of the holder. So in a case where 
the instrument was as follows: "May 20, 1813. Two months after 
date pay to me or my order the sum of £ 30. W. S. Payable at No. 1, 
Wilmot Street, opposite the Lamb, Bethnal Green, London," — and was 
accepted by the person residing at that place, it was held to be a bill of 
exchange. (Gray v. Wilmer, 8 Taunt. 739.) The rule is, that, where an 
instrument is so framed as to admit of reasonable doubt whether it was 
intended for a bill or a note, the holder is at liberty to treat it either as a 
bill or as a note, as against the maker. So in the following case^ where 
the instrument was in these words : '— 

" London, 5th August, 1826. Three months after d)Bite, I promise 
John Bury or order £ 44, value received. 

"John BijjaY." 
" J. B. Gruthrot, 35 Montague Place^ Bedford, Square." 

Gruthrot^s name was written across it. The court held* it to be . a 
note, but at the same time laid down the above rule, as between the 
holder and the maker. (Edis v. Bury, 6 Barn. & Or. 433.) 

It does not seem necessary, that the whole of the bill be written on 
one and the same side of a paper, or on one and the same paper ; it 
may be written in part on one ]mper, and in part on another separate 
and detached paper, provided the writing on each be done at one and the 
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game time, and both parts be intended to form one entire contract 
(Story on Bills of Exchange, § 34, and note 1.) If there should be no 
room left 'for indorsements, a paper might be affixed to &e original bill 
for &is purpose, but it would require proof of the fact that thk paper 
formed a part of the bill. 

It often happens, that there are but two parties to a bill, which is the 
case when the drawer makes the bill payable to his own order, and when 
he then indorses it, the indorsee becomes in fact the payee. And if no 
drawee should be i^^ed, but the bill be made payable at a particular 
place, and the person living at that place should accept it, he would be 
held answerable as acceptor. 

Negotiability. 

In order to make a bill negotiable, it must be made payable to the 
payee and to his order or assigns^ or to bearer. The common form, as 
stated before, is " to the order of A. B.," or " to A..B. or order," or " to 
bearer." It would be advisable to adopt the form, " to A. B. or his order." 
If no expression be used, which gives to the payee the power of trans- 
fer, it is nevertheless a bill. 

If the payee of a negotiable bill indorse it in blank, it is transferable 
by mere delivery, in the same manner as if it were payable to bearer. 

If the name of the payee be left in blank, — e. g. " Pay to or 

order," — any holder may insert his name, and then indorse it ; the effect 
would be the same as if it were made payafile to bearer. 

So, also, if the name of the payee is fictitious, and the bill be indorsed 
in the name of this fictitious person, a holder who was ignorant of this 
fact when he took it may regard it as a bill payable to bearer, and may 
sue the drawer, and also the acceptor, if the latter knew that the name 
of the payee was fictitious. 

Value Received, 

4 

The words ^' value received " are generally inserted in a bill, but it la 
not necessary, for the law in cases of negotiable instruments of this 
kind presumes it. 

Several Drawees. 

A bill addressed to " A, or m his absence to B," is valid, and will, if 
accepted by either, bind. him. If a bill is intended to be accepted by 
two persons, it should be addressed to both ; otherwise, although accepted 
by both, it will bind only the person to whom it is addressed as acceptor. 
If a bill is drawn upon A, B, and C, it may be accepted by A and B 
only, and it will bind them. (Story on Bills of Exchange, § 58.) 

On the Continent of Europe it is not unfrequent to put, beside the 
name of the principal drawee, the name of another person, to whom ap- 
plication may be made for acceptance or payment, if the first-named 
drawee should be absent or refuse payment, which is generally done in 

this form : " In case of need, apply fd Mr. at " (in French, 

** Au besoin, chez M. , k " ; in German, " Im Nothfall bei 
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Henm ^^ m '^). Tte holder of the bill is obl^d to follow tbe 

directi(m, .if the ftrst drawee should be abseat or refuse. 

The Words ''Put it to Account:^ 

Although it is common to use the words, dt the end: of the bill^ '^ and 
pqt it to my account," or ** to your account," or '* and put it to the ac- 
count of A. B.," or " put it to account as per advice *' or " as advised 
by," these words are not essential, but are used only as a matter of con- 
' ve^ence. If the drawer should be indebted to the drawee, he would say, 
" and put it to my account " ; if, on the other hand, the drawee should be 
indebted to the drawer, he would say, '' and put it to your account " ; and 
if the bill were drawn on account of a third person, he would say, i' suid 
put it to the account of A. B." 

Statement of Advice. 

If the bill concludes with the words " as per advice," then the drawee 
is not obliged to accept or pay, without receiving further directions or ad- 
vice, and if he do so, he does it at his own peril. If the bill conclude 
with the words, " without advice," or " with or without advice," then the 
drawee may accept or pay without being further instructed by the drawer. 

But the words may be altogether omitted, without impairing the va- 
lidity of the bill. 

The Competency and Capacity of Parties. 

We may generally state, that all persons who are legally capable of 
entering into any other contract are capable of becoming parties to a 
bill, or in other words, all persons of full age and sound mind, both 
males and females, may draw, hold, indorse, and accept bills. 

Partners, 

In regard to partners, the signature of the iirm must be put to the bill, 
either in cas^ of indorsement, drawing, or accepting; and each partner 
hsus complete authority to use it ; and when so used, the bill is deemed 
tp be on partnership accpujcit, unless it appear oil the face of the bill, or 
it csui be proved that the party taking it had full knowledge that the 
bill was drawn, indorsed, or accepted, not for partnership, but individual 
purposes. 

Agents. 

Agents, if empowered for the purpose, either expressly, or tacitly, may 
bind their principals to the full extent that their principals might do for 
themselves, provided that they do not exceed the scope of their author- 
ity. But if agents would bind their principals, they must draw, indorse, 
or accept the bills in the name of their principals, and not in their own 
name. The most proper way of doing this, is in the following fornii 
supposing A. Green to be the principal, and B. White, the agent : — • 

" A. Green, 
by B. White, his Agent* 
^ 3 
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A numoer of other fonns may be uaed ; care shoiild be taken, how* 
ever, by the agent, if he means to exempt himself from perscxial n* 
sponsibility, to use clear and explicit words to show that intention, and 
to express on the contract the quality in which he acts ; othenwise he 
does not bind the party wh<t employe him, but binds himself. A great 
many lawsuits have arisen in consequence of an indistinct and loose way 
of stating the quality in which a person ugns a bill, and different de- 
cisions in different States have been the consequence. 

The following forms, used by agents, have been adjudged as binding 
the principal in cases of negotiate paper : — 

A note made in these words : ^^ I promise to pay,'* etc., and signed, 
^^ Pro^Wm. Gill, J. S. Colbum.'' Gill was held liaUe as principal, and net 
Colbum, the i^ent Long v. Colbum, 11 Mass. 97. 

*^ I, the subscriber, Treasurer of the Dorchester Turnpike Corpora- 
tion, promise,*' etc. Signed, ^ Gardner L. Chandler, Treasurer of the 
Dorchester Turnpike Corporation.** The corporation was held liaUe. 
Mann v. Chandler, 9 Mass. R. 335. 

A bill drawn on Darling, ^^ Agent of the Commission Company,** and 
accepted thus : " Accepted, Noyes Dailing, Agent C. C.** The com- 
pany was held liable, and not the agent Shelton v. Dariing, 2 Conn. £. 
435. 

It is understood in all these cases that the agent has sufficient author- 
ity from his principal to draw or accept bills, or make notes. If the 
agent, however, has no authority, then the agent himself is liable on the 
instrument. See Ballou v. Talbot, 16 Biass. 461 ; Bossiter v. Bosrater 
8 Wend. 494. 

Payment in Money. 

A bill of exchange must be for the payment of money, but it matten 
not what denomination the money ^ecified has, whether it is called 
dollars, francs, pounds sterling, Marc Banco, or any other currency, be- 
cause the value of each kind can be ascertained. 

In England negotiable paper must be for the payment of money in 
specie, and not in bank-notes, and it may be said that the same rule ob- 
tains generally in the United States of America, although there are some 
cases in some States which have extended this rule. (Kent*s Comm. 
Lect. 44, pp. 45 and 46.) 

Hence an order to pay money ^^ in good East India bonds,** or to pay 
'^ in cash or Bank of England notes,** or " in foreign bilb,** or ^^ in 
goods,** is not a negotiable bill. 

In New York it has been held that a note payable ^^ in York State 
bills or dpecie,** was a negotiable paper. (Keith v, Jones, 9 Johns. B. 
120.) So also a note ^' payable in bank-notes current in the city of New 
York ** ; and the court remarked, that it would have been a note under the 
statute if payable in bank-notes generally. (Judah v. Harris, 19 Johns. 
R. 144.) 

But a note payable *' in Pennsylvania paper currency, or New \ ork, 
to be current in the State of Pennsylvania or the State of New York,** 
was held in New York not to be a note for the payment of money, withi* 
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die statute, because the court say that they may take notice, officially, 
of their own bank paper being regarded as cash, but not of the value of 
the paper currency of other States. Leiber v. Goodrich, 5 Cowen, 136. 

A note made payable in New York in Canada money, is not a riego- 
tiable promissory note within the statute. Thompson v, Sloan, 23 Wen- 
dell, 71. 

In Pennsylvania it was held that a note payable to A. B. or order " in 
bank-notes of the chartered banks of Pennsylvania,^' was not a negotiable 
note. M'Cormick v. Trotter, 10 Serg. & Rawle, 94. 

In New York it was held that a check, drawn* in that State, upon a 
bank m Mississippi, payable in current notes, is not negotiable. Little 
V. The Phcenix Bank, 7 Hill's R. 359. 

A . note payable to the bearer in goods is not negotiable. Qark 9. 
King, 2 Mass. 524. Nor a note payable in ^' foreign bills.'' Jones v. 
Fales, 4 Mass. 245. 

It is not necessary that the sum payable should be expressed in words • 
\ is sufficient, if it be in figures. But it is necessary that the order be for 
d specific amount. 

A bill or note for a given sum, " and for whatever else may be due to 
the payee," is not, even between the original parties, a bill or note. 
(Bayley on Bills, p. 12.) 

So an order for $ 1,000, " or what might be due afler deducting all ad- 
vances and expenses," is not negotiable. Cushman o. Ha3mes, 20 Pick. 
132. 

Payable ahsolutely, 

A bill must also be payable absolutely and at all events, and the pay 
ment must not be made to. depend on any uncertainty or contingency, or 
it will not be considered a bill of exchange. 

Thus a bill drawn payable ^^ provided the terms mentioned in certain 
letters s^U be complied with " ; or '^ out of rents " ; or ^^ on the sale of 
^produce when*sold " ; or " when the drawer shall come of age " ; or " at 
thirty days after the ship A. shall arrive at B." ; " or when the drawer 
shall marry " ; or " when freight becomes due " ; or " if the money be not 
paid at a certain day by a third party " ; or " provided a certain act is 
done or not done " ; or " on the balance of account between the parties " ; 
or " provided, at the maturity of the bill, I am living " ; or " when cer- 
tain carriages are sold by payee " ; — in all these and similar cases the 
instrument is not considered a bill of exchange. (Bayley on Bills, pp.* 
14-17, and Story on Bills, % 46.) 

But where payment only seemingly depends upon a contingency, but 
in reality is certain and at all events, although the particular time when 
it will arrive is uncertain, it will be a good bill of exchange in law ; e. g. 
a bill payable at the death of the drawer or of another person, or at a 
fixed time afterwards, * 

A note payable " provided the ship Mary arrives," etc. " free from 
capture and condemnation," is not negotiable. Coolidge v* Ruggles, 
15 Mass. 387. 
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CHAPTER III. 

?BESENTM£NT OF BILLS FOR ACCEPTANCE. 

Contract of the Holder, 

The person who receives a bill or note thereby contracts with every 
other party to the bill or note who would be entiUed to bring an action 
on paying it, to present it in proper time to the drawee for ac- 
ceptance when acceptance is necessary, and to the acceptor for pay- 
ment when the bill shall have arrived at its maturity and be payable ; to 
allow no extra time for payment to the acceptor; and to give notice, in «•• 
reasonable time, and without delay, to^every such person, of a failure in 
procuring a proper acceptance or payment. Any default or neglect in 
any of these respects will discharge every such person from responsibility 
on account of a non-acceptance or non-payment ; and will make it op- 
erate generally as a satisfaction of any debt, demand, or value for which 
it was given. (Greenleaf pn Evidence, Vol. II. § 176 ; Wallace v. 
McConnell, 13 Peters's R. 136 ; Story on Bills, § 227.) 

When Necessary. 

If a bill is payable at sight, or in so many days after sight or after de- 
mand, or upon any other contingency, or after a certain event, a pre- 
sentment of the bill to the drawee for acceptance must be made, in order 
to fix the period of payment. But if the bill is payable on demand^ or 
payable at a certain number of days after date, or after any other cer- 
tain event, it need not be presented merely for acceptance, but pnly for 
payment ; but if it be presented for acceptance, and acceptance be re- 
fused, the holder must give notice of the dishonor, in the same ipanner 
as if the bill were payable at sight or after sight. (Story on Bills, ^ 
§ 112, 227, 228.) It is, however, usual and advisable to present a bill 
arawn payable a certain number of days after date, for acceptance. 

By whom to he presented. 

The presentment for acceptance must be made by the holder or his 
agent If the bill is presented by one not authorized to hold the bill, the 
Arawee may not be bound to accept it ; but if he does accept it, it is 
available to the holder. 

A presentment by any person in possession of a bill or note hona fide 
is sufficient, and no letter of attorney or other writing from the proprie- 
tor of the bill or note is necessary to give an authority to another per- 
son to make a presentment. (Freeman v. Boynton, 7 Mass. R. 4iB8 ; 
Bank of Utica v. Smith, 18 Johns. R. 230.) 

And a person's haying a bill or tiote in his possession Gtk the day and at 
the place of payment is presumptive evidence of authority to demand 
payment (Agnew v. Bank of Gettysburg, 2 Har. & Gill, 478.) 
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To whom to he presented* ' 

The bill must be presented to the drawee, or his authorized agent If 
it is drawn on partners, a presentment to one of them is sufficient ; but 
if drawn on several persons not partners, it has been said that it should 
be presented to each ; and if one of the drawees should refuse to ac- 
cept, the holder would not be bound to take the acceptance of the otheis 
alone. (Story on Bills, § 229.) 

The death, bankruptcy, insolvency, or absconding of the drawee will 
not absolve or excuse the holder from presenting the bill. If he is dead, 
it should be presented to his personal representatives, his executor or ad- 
ministrator, if any there be, and if not, at his last domicile ; and if he 
dias absconded, it should be presented at his last domicile or place of 
business. (Chitty and Hulme on Bills, pp. 279, 280 ; Groton v. Dalheim, 
6 Greenl. 476.) If the holder, upon presentment, should ascertain that 
the draivee is a married woman, or a person under age or otherwise 
incapable of contracting, he is not bound to take their acceptance, but 
may treat the bill as di^onored. (Chitty on Bills, ch. 7, p. 310.) 

m 

Time of Presentment* 

As regards the time within which a bill ought to be presented for ac- 
ceptance, no definite rule can be laid down, and the law says only, that 
it must be presented within a reasonable time ; but what this reasonable 
time is, depends upon the peculiar Circumstances of each case. If the 
holder keeps a bill, payable at sight, or payable a certain number of days 
afler sight, in his own possession for an unreasonable time, he makes the 
bill his own, and loses his right of claim upon the drawer and indorsers. 
But if the bill (whether it be foreign or domestic) is kept in circu- 
lation, and not held by any one holder an unreasonable time, no particu- 
lar time can be assigned in which it ought to be presented. 

It is not ned^ssary to send a bill, payable after sight, by the most di- 
rect route to the place where it is payable, when it is the common 
course of trade to send such bills by an indirect route. Thus, where a 
bill of exchange was drawn in Havana upon London, payable at sixty 
days after sight, it was held that the holder need not send it directly to 
London, but might send it to the United States for sale, such being the 
common course of trade. (Wallace v. Agry, 4 Mason, 336.) So, where 
a bill was drawn at New Chrleans on Liverpool, it was held, that it might' 
be sent to New Yorit first for sale, that being the usual course of busi- 
ness. (Bolton V. Harrod, 9 Martin, 32&.) 

But if the holder of a foreign bill carry it to the place where it is pay<» 
able, he ought to present it for acceptance without delay. (Fernandez v. 
Lewis, ] McCord, 322. 

But if a bill, payable after sight, is negotiated, and thus sent to difier- 
ent places before it is presented for acceptance, the courts have held this 
delay allowable! (Groupy o. Harden, 7 Taunt 159 ; Gowan v. Jackson, 
20 Johns. R. 176.) 

A presentment for acceptance or a demand of payment must also be 
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at a proper time. No drawee is required to accept a bill on any 
day which is set apart, by laws or observances or usages of the country 
or place, for religious or other purposes, and which is not deemed a day 
for the transiction of secular business, such as Sunday, Fast or Thanks- 
giving day, the Fourth of July, or any other general holiday. Out of 
STcw En^a^^ Christmas and New Yearns day are also generally re- 
garded as hdi^lli^s. The statutes of several States point out the days, 
which may be found under the statute laws appended. 

And in all cases the presentment must be made at a reasonable hour 
of the day. If made at the place of business, it must be made within the 
usual business hours, or, at farthest, while some person b there who has 
authority to receive and answer the presentment If made at the 
dwelling-house of the drawee, it may be made at any seasonable hour, 
while the family is up. (Chitty and Hulme on Bills, p. 454, 9th ed. ; Story 
on Bills, ^ 236.). 

Place of Presentment, 

As to the proper place where presentment for acceptance should be 
made, the general rule is, that it is the town or municipality of the domi- 
cile of the drawee, without any regard to its being drawn payable gen- 
erally, or payable at a particular specified place. (Chitty and Hulme 
on Bills, pp. 865, 666, 9th ed. ; Story on Bills, § 235.) If the drawee 
dwells in one place, and has his place of business in another, whether it 
be in the same town or in another town, the bill may be presented for 
acceptance at either place, at the option of the holder. If the bill is ad- 
dressed to the drawee at a place where he never lived, or if he has re- 
moved to another place, the presentment should be at the place of his 
actual domicile, if by diligent inquiries it can be ascertained ; and if it 
cannot be ascertained, or if the drawee has absconded, the bill may be 
treated as dishonored. (Chitty and Hulme on Bills, pp. 654, 655, 9th ed.) 

It has been held, that if the drawee or maker of a note has moved out 
of the State of his former residence, either into a foreign country, or into 
another State, a presentment to him is not necessary. (Magruder v. 
Bank of Washmgton, 9 Wheat. R. 598 ; Bayley on Bills, pp. 198, 199.) 
If, however, an absent drawee has a known agent in the same place, the 
bill should be presented to the agent. (Story on Bills, § 235.) Or if he 
have still a place of business there, it should be presented there. But if he 
halve neither, then it should be presented at his last place of abode, if it 
can be ascertained, and the bill is to be considered as dishonored. 

In the case of the drawee^s bankruptcy, it is not necessary to present 
a bill for acceptance to the assignees of his estate, because accepting 
bills forms no part of their duty. 
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CHAPTER IV. 

ACCEPTANCE OF BILLS. 

When a bill is presented for acceptance, the drawee is entitled, if ho 
desire it, to have at least twenty-four hours to consider whether he will 
accept the bill or not ; and it is usual in such cases for the holder to 
leave the bill with him for that time. (Story on Bills, ^ 237.) 

It is said by Bayley, Chap. VII. sect. 1, p. 218, ^^ Upon a presentment 
for acceptance, the bill should be left with the drawee twenty-four hours, 
unless in the interim he either accept or declare a resolution not to ac- 
cept.'' The English custom is, to leave the bill on one day, and to call 
for an answer on the next, without the holder being required to wait to 
the full end of twenty-four hours, for the holder is entitled to a decisive 
answer within that time. The French law, as we have seen, allows the 
drawee full twenty-four hours for consideration, and the German law 
requires an immediate answer. 

Law of New York. 

In New York it has been provided by statute, that, if the drawee re- 
fuses to return the bill, within twenty-four hours, to the holder, he shall 
and may be deemed to have accepted the bill. This same law has been 
adopted in Missouri, and it is highly desirable that the New York rule 
should be universally adopted. In States where no special law exists, 
and no custom has been established, the retaining of the bill by the drawee 
for a length of time, agayist the remonstrance of the holder, and the latter 
informing the drawee that he should consider the bill as accepted, un- 
less he returned the bill, might perhaps be considered as an ac- 
ceptance. But the mere detention of the bill would not amount to an 
acceptance. 

If the drawee be a person little known, or if the holder do not feel 
assured that the bill will be safe with the drawee, it is not the usage in 
England to leave it, but the holder may leave a copy merely, because 
the leaving of the bill, in any case, may be looked upon merely as a 
matter of courtesy. ^ 

We shall refer to this subject farther below, when we come to speak 
of the different kinds of acceptance. 

Nature of an Acceptance. 

An acceptance is an agreement or engagement to comply with the 
order or request contained in the bill, or an engagement to pay the bill, 
according to the tenor of the acceptance, when due. When the drawee 
engages to pay the bill according to its tenor, it is called a general ac- 
ceptance. But when the drawee agrees to pay the bill, with some 
qualification, limitation, or condition different from what is expressed on 
the face of the bill, or from what the law implies upon a general ae« 
ceptance, it is called' a copditional or qualified acceptance. 
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The act of accepting is generally done, by the drawee writing acrooi 
die face of the bill, ^^ Accepted the   '^ (date), and signing lus name 
to it The signing of the name must be done, either by the drawee 
himself, or by his duthorized agent* But an acceptance, where it is not 
otherwise qualified or restrained by the local or statute law, may be 
eidier verbal at in torUing^ and may be either by express woids or by 
leasonable implication* (Story on Bills, ^§ 242, 243.) 

Hie LoM of England, 

By the English taw, the acceptance of sl foreign bill may bo verbal 
or in writing ; but that of' an inland bill must be in writing on the bill 
itself. The holder of a foreign bill may, however, refuse to take any 
acceptance except an absolute and unconditional cme, in writing, upon 
the bill, and if this be refused, he may consider it dishonored. A foreign 
bill already drawn may be accepted also by a letter or collateral writingi 
or verbally,, at any time even after the bill has been dishonored on non« 
acceptance. (See Mahoney v. Ashlin et al., 2 Baxn. & Adol. 478; 
Bayley on Bills, pp. 172- 174 ; Rees v. Warwick, 2 Bam. &: Aid. 113; 
Billing o. Devaux, 3 Man. & Grang. 565.) In this last case, the drawee 
of a foreign bill was held bound by a promise to accept in a letter to the 
drawer, which was written in ignorance of his death, and aAer it had be- 
come due and had been refused payment and protested for non-pay- 
ment. The death of the drawer took place afler the biU had becomie 
due, and before the date of the letter. 

And a third person may avail himself of a parol acceptance, though 
he was not aware of it when he received the bill. (Fairlee t;. Herring, 
3 Bing. 629.) A promise to accept a bill already drawn, in a letter 
written by the drawees to a third person, not a party to the ^ill, amounts 
to an acceptance, and inures to the benefit of the drawers, and cannot 
be cancelled by such third person. (Grant v. Hunt, 1 Manning, Gr. d& 
Scott, C. P. 45.) 

Promise to accept a Nan-emsting Bill, 

It was fbrmerly an unsettled point in England, whether a promise to 
accept a non-existing bill, to be drawn at a future day, is a good ac- 
ceptance. According to the modem doctrine, such a promise to accept 
a. foreign bill, to be afterwards drawn, is no acceptance of the bill when 
drawn, and under no circumstances would such a promise be held to be 
an acceptance. (Bank of Ireland v. Archer et al., 1 1 Mees. & Wels. 
383; Bayley on Bills, p. 166.) But the person promising to accept bills 
to be drawn, if he refuse to accept them when drawn, is liable in dam- 
ages for a breach of contract to the party to whom the promifte is made. 
(Laing v. Barclay, 1 Bam. &; Cress. 398.) 

Detention or Loss of the Bill by the Drawee. 

The modem doctrine in England appears to be, that the mere deten- 
ticm of a bill by the drawee, for an unreasonable time, will not amount to 
an implied or constructive acceptance (Mason o. Barf, 2 Barn, ds Ald« 
26), but he is liable for any damages arising from such detention. 
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The drawee is also responsible for the loss of a bill left with him for 
acceptance (Morrison v, Buchanan, 6 Car. & Payne, 22); and Ae 
destruction of the bill by the drawee would render him liable for the full 
amount ( Jeune v. Ward, 1 Bam. & Aid. 653) ; and so the intentional 
altering or defacing of it would render him liable for all damages re- 
sulting from it. The holder must not consent to the drawee's idtenng 
the bill, or he %ill discharge the drawers and indorsers. 

American Doctrine. -^^ New York. 

The statute law of New York provides that no person within that 
State shall be charged as an acceptor on a bill of exchange, unless hia 
acceptance shall be in writing, signed by himself or his lawful agent. 

And if such acceptance be written on a paper other than the bill, it 
shall not bind the acceptor, except in favor of a person to whom such ac- 
ceptance shall have been shown, and who, on the faith thereof, shall 
have received the bill for a valuable consideration. An imconditional 
promise, in writing, to accept a bill before it is drawn, shall be deemed 
«ui actual acceptance in favor of every person who, upon the faith there* 
of, shall have received the bill for a Valuable consideration. 

Every holder of a bill, presenting the same for acceptance, may re- 
quire that the acceptance be written on the bill. A refusal to comply 
with such request shall be deemed a refusal to accept, and the bill may 
be protested for non-acceptance. 

Any person to whom a promise to accept a bill may have been made 
and who, on the faith of such promise, shall have drawn or negotiated 
the bill, shall have the right to recover damages of the party making 
such promise, on his refusal to accept such bill. 

Every person upon whom a bill of exchange is drawn, and to whom 
the same is delivered for acceptance, who shall destroy such bill, or re- 
fuse within twenty- four hours after such delivery, or within such other 
period as the holder may allow, to return the bill, accepted or non- 
accepted, to the holder, shall be deemed to have accepted the same. 

Under the New York statute it has been decided, that, if an acceptance 
of a bill be on any other paper than the bill itself, it will not be binding, 
unless the fact of such acceptance shall have come to the knowledge of 
the person takipg the bill, and he pay a valuable consideration for it ; but 
the statute is complied with whether such knowledge came from the 
actual inspection of the acceptance, or from written or oral information. 
Bank of Michigan v. Ely, 17 Wendell, 508. 

And it has been decided in Massachusetts, where A. drew a bill on 
B. in New York, and procured it to be discounted at a bank, and B. after- 
wards wrote a letter to A. accepting the bill, and A. exhibited the letter 
to the officers of the bank, that the bank could not maintain an action 
against B. on his acceptance, under the New York statute. Worcester 
Bank v. Wells, 8 Met. 107. 

The drawee of a bill of exchange will charge liimsolf as acceptor, by 
simply writing his name across the face of it, that being held to be an 
acceptance in writing, signed by the party, within the meaning of the 
statute. Spear v. Pratt, 2 Hill, 582. 
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The acceptance of an order for the payment of money must be in 
writiag.- Quinn v. Hanford, 1 Hill, 82. 

It is not nocessary to present a bill for acceptance before it becomes 
due, though it is advisable to do so in all cases, in order that the holder 
may obtain thereby the additional security of the drawee upon the bill 
itself. Montgomery Ck)unty Bank r. Bank of Albany, 8 far. 397. 

A promise to accept a bill need not contain a particular description of 
thd bill to be drawn. Ulster County Bank v. M'Farlan, 5 Hill, 494. 

Where the drawee of a bill of exchange, who resides in New York, 
writes a letter thence to the drawer, residmg in Massachusetts, accepting 
the bill, which was drawn in Massachusetts, the contract of acceptance is 
made in New York, and is governed by the law of that State ; and the 
bill must be presented there to the acceptor for payment. Worcester 
Bonk V. Wells, 8 Met. 107. 

The General American Doctrine. 

The general rule in America in regard to the acceptance of bills of 
exchange, both inland and foreign, Is, that it may be by parol or in writ- 
ing. Though a bill comes into the hands of a persoh with a parol ac- 
ceptance, and he takes it in ignorance of such an acceptance, he may 
avail himself of it afterwards. (Kent's Com. III. p. 83.) If the drawee 
say to the holder or his agent, " Leave the bill, and I will accept it '' ; or 
** Send the bill to my counting-house, and I will give directions for its 
being accepted," if the bill be sent ; or " Leave your bill and call for it 
to-morrow, and I will accept it," or " it shall be accepted," — this will 
amount to an acceptance. (Story on Bills, § 246.) But if the import 
of the language be dubious, e. g. " Your bill shall have attention," this 
will not be an acceptance. 

Although the proper and usual mode of accepting a bill is by ex- 
pressing it in direct words on the face of the bill, with date and the signa- 
ture of the name of the drawee, still it is not absolutely necessary that 
his name should appear ; and any words written by him upon the bill, not 
putting a direct negative upon its request, as " accepted," " presented," 
"seen," the day of the month, or a direction to a third person to 
pay it, or his own signature in blank, is primA fade a complete ac- 
ceptance. (Bayley on Bills, Chap. VI. sect. 1. p. 163.) 

The holder has a right to demand that the acceptance be put on the 
bill itself, and according to the full tenor of the bill, or he may treat it as 
dishonored. However, acceptances of bills already drawn may be made 
by a letter or collateral writing, at any time, even after the bill has been 
dishonored, and such an acceptance will inure to the benefit of the 
holder, although he did not know of the letter. Thus, a writing con- 
taining the promise in regard to an existing bill, that it shall meet with 
due honor, or that the drawee will accept or certainly pay it, will 
amount to an acceptance. But if the language be dubious, e. g. " Your 
bill shall Have attention," it will not amount to an acceptance. (Story 
on Bills, § 244.) 
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Acceptance df a Non-existing Bill. * 

The doctrine is established in the United States, as to an acceptance of 
ft non-existing bill, that a letter written within a reasonable time before 
the drawipg of a bill, describing it and promising to accept it, is an ac 
oeptance m favor of the person to whom such promise was communicated 
and who took the bill on the credit of it. (Ck>olidge v, Payson, 2 Wheat. 
a. 66,) So if a person, in writing, authorizes another to draw a bill of 
exchange, and promises to honor the bill, and the bill be afterwards 
drawn, and taken by a third party on the credit of that letter, it amounts 
to an acceptance of the bill. (Groodrich v. Gordon, 15 Johns. R. 6.) 
But the rule is applicable only to cases of bills payable on demand, or at 
a fixed time afler date, and not to bills payable at or after sight. (Story 
on Bills, § 249.) 

A parol promise to accept a bill already drawn, or thereaAer to be 
drawn, is binding, if the bill be purchased in consideration of the promise. 
Thus, where A verbally promised B that A & Co. would honor, ac- 
cept, or pay bills drawn by C to a certain amount, and B within a 
reasonable time, upon the credit of this promise, purchased two bills 
drawn by C on A & Co. to the specified amount,«t was held that A 
was liable to B on this promise, to the amount of the bills, they having 
been dishonored. (Townsley r. Sumrall, 2 Pet. Sup. Ct R. 120.) But 
it does not follow from this, that a parol promise to accept a non-existing 
bill would amount to an acceptance of the bill. 

Erasure of the Acceptance, 

Although the drawee writes his name on the bill, yet if, before he has 
parted with the bill, or communicated the fact, he changes his mind, and 
erases the acceptance, he is not bound. (Kent^s Com. III. p. 85.) 

The law in regard to the loss or destruction or defacing of bills, in 
the hands of the drawee, is the same, as we stated before, as the English 
law. 

Form of Acceptance in particular Cases, 

Where the bill is drawn on a partnership, it should be accepted in the 
partnership name, by any one of the partners. When it is drawn on 
two or more persons, who are not partners, all of them should sign the 
acceptance ; for an acceptance by one will not bind the others ; and the 
holder is entitled to the acceptance of all. An. agent must accept in the 
name of his principal. Where a bill is drawn in sets, the drawee should 
not accept more than one part of the set, or he might become responsible 
to different holders upon each of the accepted parts. (Story on Bills. 
§ 251.) 

Qualified and Conditional Acceptance, 

K the bill be accepted in a qualified degree only, and not absolutely, 
accordmg to the tenor of it, the holder may assent to it, and it will be a 
good acceptance to that extent ; or he may insist upon an absolute ac- 
ceptance, and for the want of it protest the bill. A conditional accept- 
ance is, for instance, when the drawee accepts a bill ^^ to pay when goods 
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caawejed to him ate sold,'' or " when in cash for the cargo of the ship 
A-,** or ** to accept when a navy hill is paid." The acceptance is qualu 
ffd when the dfswee absolutely accepts the bill, but makes it payable 
mt a difierent dme or place, or for a di^erent firm, or in a dlSevent node, 
from the one ex preaoc d in the bill. « 

V the holder take a conditional or qualified acceptance, he does it at 
hk own peril and risk, and he must give notice thereof to the antecedent 
pasties, and if he does not, they will not be bound by it, but be absolved 
from all responsibility upon &e bill ; and it i^uld seem that a. protest of 
die Inll for the non-acceptance according to the tenor of the bill, is 
necessary, and that a mere notice without such protest is not sufficient, 
unless after notice such parties consented to the conditional or qualified 
acceptance. (Story on Bills, § 240.) 

The holder meaning to assent to a conditional offer of acceptance, 
must do so at the time of the olSer ; for if he declines it then, it will be 
a waiver of all right to hold the drawee. If he assents to it, the acceptor 
will, if the condition be complied with, be bound by it. An^ conditions 
annexed to an acceptance should appear upon the face of the accept- 
ance, if in writing, because any subsequent 'holder for value, without 
notice, would not Ub bound by any verbfil cohditions. 

Acceptance swpra Protest. 

When a bill has been protested for non-acceptance or non-payment 
by the drawee, a third person may intervene, and become a party to the 
bill, by accepting and p^ing the bill for the honor of the drawer, or of 
a particular indorser. This acceptance is termed an acceptance supra 
protest^ and such an acceptor becomes liable to this same obligations as 
if the bill had been directed to him. He has his remedy against the 
peraon for whose honor he accepted, and against all the parties who 
stand before that person. If he takes up the bill for the honor of the in- 
dorser, he is like an indorsee, and has the same remedies to which an 
indorsee would be entitled against all prior parties, and can sue the 
drawer and indorsers. 

Such an acceptance is allowable only afler the drawee has refused 
acceptance or payment, and the bill has been protested, and the ac- 
ceptor must, at the same time, specify for whose honor he accepts, as 
hb rights, if he pay the bill, against Uie antecedent parties are essen- 
tially changed. If he accepts for the drawer only, he will, ordinarily, 
have no rights of recourse against the indorsers. ' It is ako to be ob- 
served, that if the bill, on its lace, directs a resort to a third person, in 
case of refusal by the drawee, (which is expressed at the foot of the bill, 

by using the words, " In case of need, apply to ,") such direction 

becomes a part of the contract, and the holder must apply first to such 
third person. Although, when the drawee has acceptea a bill, no other 
person can intervene and accept, yet in cases of an acceptance supra 
protest^ or for honor, there may be several acceptances for the honor of 
different parties. Thus, for example, one person may accept the bill supra 
protest, for the honor of the drawer, another for the honor of die first in- 
dorser, and so on. It may be also done by the drawee himself, either 
in favor of the drawer or of an indorser of the bill. 
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The Mode of accepting a Bill supra Protest, and the Form of an Act 

of Honor, 

When any person intends to accept a bill supra protest, an act of 
honor, or an act for honor, as it is sometimes called, must be prepared 
by a notary, which is a notarial certificate, under the hand and seal of 
the notary, declaring that the bill, of which a copy is prefixed, having 
been protested for non-acceptance, a third person (or the drawee, as the 
case may be) would accept the bill, either for the whole or a part of the 
amount, for the honor or on account of any party to it ; and it com- 
monly concludes with some general declaration, to the effect, that such 
party (and other proper persons) are held responsible for the amount, 
and for all costs, damages, interest, etc. It is not necessary to have any 
attesting witness to it. The act of honor must be truly dated, on the 
day on which the bill was exhibited and the acceptor K»r honor under- 
took to accept it ; it is, in fact, a notarial certificate, explaining the na- 
ture and objects of the acceptance supra protest, A copy is preserved 
of the act of honor, and of the bill, in the protest book, or book of regis- 
try of the notary. 

The protest should be kept by the holder of the bill, as it is for his 
security, but the act of honor, or a duplicate, should be kept by the ac- 
ceptor supra protest, who also pays the expense of the act of honor, 
and if he accept for the whole amount, he also pays or reimburses the 
expense of the protest. 

After the act of honor has been prepared, or at the same time with it, 
tlie acceptor, or some person authorized by him, writes upon the biH an 
acceptance, which may be and generally is as follows : — " Accepted 
supra protest for the honor of the drawer [or the indorser]. 1st March, 
1853. A. B." 

Or if for part : — " Accepted supra protest for -^ dollars, being 

part of the amount of this bill for the honor of . 1st March, 

1853." 

If it happens that the drawee has not sufficient funds of the drawer 
on hand to pay the full amount of the bill, and he is willing to accept for 
a part of the amount only, the proper and regular course is to cause the 
bill to be absolutely protested, and to state in the protest that the drawee 
had refused to accept it according to the tenor of the hill; and then to 
have an act of honor prepared, certifying that the drawee would accept 
the bill supra protest for part of the amount, for the honor of the 
drawer ; and then for the drawee to make an acceptance supra protest 
for such part on the bill. 

This mode is the safest for the holder, to avoid any question in regard 
to the discharge of prior parties. (See R. Brooke's Treatise on the 
Office of a Notary of England, pp. 114- 119.) 

Duty of the Holder. 

The bolder must .give due notice of the dishonor of the bill to the. 
other parties to the bill, as in ordinary cases of dishonor. 
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Effect of a General Acceptance supra Protest, 

In Chitty on Bills, Ch. VIII. § 3, it is said : " A general acceptance 
supra protest is censidered as made for the honor of the drawer, unless 
otherwise expressed. Such acceptance, however, may be so worded, 
that, though it be intended for ihe honor of the drawer, yet it may 
equally bind the indorser ; but in this case, notice of such acceptance 
must be sent to the latter. If there be several offers of acceptance for 
honor, that which is most extensive should, it is said, be preferred. TTie 
holder, as well as the acceptor supra protest^ should always take care to 
have the bill protested for non-acceptance before the acceptance for 
honor is made." 

Obligations of an Acceptor supra Protest, 

The obligations of an acceptor for honor are conditional, namely, that 
he will pay the bill, if duly presented to the original drawee for pay- 
ment, and due protest is made thereof, and due notice is given to him of 
the dishonor. If these acts are not strictly done, the acceptor for honor 
is discharged. (Story on Bills, § 261.) 

Duty of the Holder, 

The holder of a bill is not obliged to take an acceptance supra proiesti 
but he would be bound to accept an offer to pay supra protest But if 
he does take it, he must strictly conform with the rules of law, as above 
stated ; but having given due notice to the other parties to the bill, he 
retains his rights against them. 

The Drawee may accept for Honor* 

The drawee, too, as well as any other person, may accept for honor. 
Thus, if a bill be drawn by A on account of B, he may accept for the 
honor of A, and oh his account. So the drawee may accept for the 
honor of an indorser, and on payment of the bill he can sue the in- 
dorser or any of the prior parties. 

Protest for better Security. 

If it happens that, after acceptance, and before the maturity of the 
bill, the acceptor absconds, or becomes a bankrupt, or insolvent, the 
holder may protest the bill, at his pleasure, but he is not bound to do so; 
for if he neglects to make this protest, it will not affect his remedies 
against the prior parties, either drawers or indorsers. This protest is 
called a protest for better security. Its principal use seems to be, that 
by giving notice to the drawers and indorsers of the situation of the 
..acceptor, by which it is become improbable that payment will be made, 
fthey are enabled by other means to provide for the payment of the 
jbill when due, and thereby prevent the loss of reexchange, etc., occa- 
Kfiioned by the return of the bill. But though the drawer or indorsers re- 
fuse to give better security, the holder must, nevertheless, wail till the 
Ml be due before he can sue either of those parties. (Chitty on Bills* 
Ch. Vm, § 3, pp. 375, 397, 8th edit.) 
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This course is principally pursued with respect to foreign bills from 
the Continent of Europe, as the advantage of it is, that, by the laws of 
various countries, the holders may, after such a protest, attach the prop- 
erty of, or sue, the parties to them. (See the foreign law, before stated.) 
As respects legal proceedings in this country, it is not considered incum- 
bent on the holder to make this protest ; nor will his neglecting to do sc 
injure his remedy against the drawer or indorsers. 

If the holder should take a protest for better security, and the security 
should not be given, another protest must be made for non-payment, at 
the time of maturity of the bill, and due notice must be given, in order 
to hold the prior parties. 

Forgery of the Signature of the Drawer and other Parties, 

It must yet be mentioned, that the acceptance, whether general or for 
honor, or supra protest, after sight of the bill, admits the genuineness 
of the signature of the drawer, and consequently, if the signature of the 
drawer should be a forgery, the acceptance will, nevertheless, be binding 
as to a bona fide holder for value, without notice, and entitle such holder 
to recover. (Canal Bank v. Bank of Albany, 1 Hill, N. Y. R. 287.) 
But there is no such implied admission, on the part of the acceptor, of 
the genuineness of the signature of the payee, or of any other indorser ; 
and consequently the holder, in order to recover against the acceptor 
upon the bill, must establish, by proofs, the genuineness of their signa- 
tures, in order to make title thereto, although he need not prove the 
genuineness of that of the drawer. In like manner, an acceptance ad- 
mits the ability of the party to draw, and if drawn by an agent in the 
name of his principal, it also admits that he has full authority to draw 
the bill. But it does not admit the authority of the agent to indorse the 
same bill, even though it is made payable to the order of his principal, 
and is indorsed by the same agent in the name of the principal. Story 
on Bills, § 262. 

The drawee is bound to know the drawer's signature, and if he ac- 
cepts a forged bill, he is bound to pay it ; and if he has paid it to a 
bona fide Holder, he cannot recover the money back. Goddacrd v. Mer- 
chants' Bank, 4 Comstock, 147 ; Bank of Commerce v. Union Bank, 
3 Comstock, 234. 

This rule is applicable to third persons who intervene for the honor of 
the supposed drawers, and pay a forged bill, if they have seen the bill 
before parting with their money. A forged bill, purporting to have been 
drawn by the Canal Bank at Cleveland, was presented to the drawees in 
New York on Saturday, and payment refused for want of funds. On 
Monday after, the plaintiff called at the notary's office and desired to see 
the bill, but did not see it. He left a check for the amount of the bill, 
and requested that the bill should be immediately sent to his residence. 
The check was given by the clerk to the notary, who on the same day 
delivered it to the holder of the bill, but did not send the bill to the plain- 
tiff. On Tuesday the plaintiff called again, and, upon inspecting the bill, 
at once pronounced it a forgery ; under these circumstances, it was held 
that the plaintiff was not chargeable with negligence, and that the holder 
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was bound to refund the money thus paid under mistake. Groddard v 
Merchants' Bank, 4 Comstock, 147. 

But the rule, that, if the drawee pay a bill to which the drawer^s signa- 
ture is forged, the drawee cannot recover it back, does not apply when 
the forgery is not in counterfeiting the signature of the drawer, but in 
altering the body of the bUlj as if a bill for 9 105, payable to J. D., 
be fraudulently altered to a bill for $ 1,005, payable to J. B., and with 
this name indorsed ; in this case the drawees are entitled to recover bock 
the money, provided they are not guilty of any negligence in not de- 
tecting the forgery before paying the bill. Bank of Commerce v. Union 
Bank, 3 Comstock, 230. 

But it is stated by Bayley, p. 325, that whoever pays a bill should be 
satisfied it is in all its parts genuine ; if it be not, he will pay it at his 
peril, and will lose his remedy against the party on whose account be 
pays it. (Hall v. Fuller, 5 Bam. & Cr. 750.) Thus, if a banker pay a 
check which has the genuine signature of his customer, he will not be 
entitled to chcurge it against his customer, if the amount has been altered 
by foi^ery since the customer issued it. (Ibid.) But if the Inll be drawn 
in a careless and informal mode, and that mode facilitates, and perhaps 
suggests, the commission of the forgery, the customer, not the banker, 
shall bear the loss; as if, in the first word for the amount, a small 
letter be used instead of a capital one, and space be left for prefixing a 
word ; and, where the amount is specified in figures, if space be lefl where 
a previous figure may be introduced. Young v, Grote, 4 Bingh. 253. 

Where the first of a set of exchange is lost by the payee, and the 
payee's name forged upon it, payment by the drawee to a stranger 
will be no defence to an action on the second of the set, by the payee 
against the drawer, the proper steps having been takeja to charge him 
upon it. Depan v, Browne, Harper's R. 251 ; Bayley on Bills, p. 326, 
2d Am. ed. 

B., an innocent holder of a bill, payable to order, on which the payee's 
name had been forged, received the money upon the same from C, the 
drawer '; held, that, though innocent of any intended wrong, B. had re- 
ceived the money upon an instrument to which he had no title, by reason 
of the payee's indorsement being forged, and he was bouhd to refund it 
to C, and could not resist a suit by C, or by the real owner of the bill. 
Bank of Albany v. Canal Bank, 2 Hill, 287 ; Talbot v, Montgomery 
Bank, 2 Hill, 295. 



CHAPTER V. 

PROMISSOKY NOTES. 

Form and Parties, 



A PROMISSORY note is a written promise by one person to pay another 
person named, unconditionally and at all events, a certain sum of money, 
at a time specified. They are either negotiable or non-negotiable notes 
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A note is negotiable when the promise is made to pay to a person, or his 
order, or bearer. For instance : — 

^^ Boston^ January Isty 1852. 
" For value received, I promise to pay to John Brown, or order, one 
thousand dollars, three months after date. 

"William White.'' 
Or: — 

" Boston^ January Ist^ 1852. 
" For value received, I promise to pay to John Brown, or bearer, one 
thousand dollars, three months after date. 

"William White." 

If the note read as follows, it would be a non-negotiable note : — 

" Boston^ January Ist^ 1852. 
" For value received, I promise to pay to John Brown one thousand 
dollars, three months after date. 

"William White." 

In case of a negotiable note, made payable " to the order of A. B.," 
or " to A. B. or order," the person who promises to pay is called the 
promisor or maker, and the person to whom it is made payable, the 
payee. If the payee writes on the back of the note his order to 
whom the contents shall be paid, and affixes his signature to it, or if he 
simply writes his name on the back in blank, he is called an indorser, 
and the person to whom. he assigns the note is called the indorsee or 
holder. The same rules hold good in regard to indorsements on notes, 
that we have specified in regard to bills of exchange. 

The difference between promissory notes and bills of exchange is, 
that a promissory note need not be presented for acceptance, but the 
promisor is, so to speak, the drawer and acceptor at the same time, and 
primarily lidble to pay the note. A bill of exchange has ordinarily three 
parties, the drawer, the drawee or acceptor, and the payee ; and the ac- 
ceptor is the primary debtor to the payee, and the drawer is only col- 
laterally liable. The relations of the indorsers on both classes of in- 
struments are essentially the same. 

Promissory notes, like bills of exchange, are presumed, in law;, to be 
for a valuable consideration. Between the original parties, the consid- 
eration may be inquired into as a matter of defence. But if the note is 
in the hands of an innocent holder, for a valuable consideration, without 
notice as to the origin of the note, it is binding upon all antecedent par- 
ties, and it becomes immaterial whether there was originally a consid- 
eration or not, except it be taken after it is overdue. 

The Requisites of Notes, 

A promissory note must be in writing, either in ink or pencil ; that is to 
say, the signature of the promisor must be so ; the body of the note may 
be printed. ' If signed by an agent, it must be done in the name of the 
principal, as we have stated before in regard to bills of exchange. 

Although the form we have given above is the one in common use, 

4 
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still it may be varied, if only the essentials are contained in it. Thus, 
an order or promise to deliver a certain sum of money to A, or to be 
accountable or responsible to A for a certain sum of money, or that A 
shall receive it from the maker, is a good promissory note. So, a re- 
ceipt for money " to be returned when called for " ; or an acknowledg- 
ment, " Due to A a certain sum of money, payable on demand " ; or a 
promise " to pay or cause to be paid to A '* a certain sum of money ; or 
an acknowledgment of a receipt of money to be repaid in one month ; 
or acknowledging to have borrowed a certain sum of money, in promise 
of payment thereof ; or saying, " I guarantee to pay A or his order " a 
certain sum, — have all been held to be good notes. It is not necessary 
that the payee should be expressly named ; it is sufficient if it can be 
fairly implied to whom the promise is made. (Story on Promissory 
Notes, § 12.) But the express promise must appear on the instrument. 
A mere acknowledgment of debt, without a promise to pay, is not a 
promissory note ; i. e. " I owe you one hundred dollars," is a mere due 
bill. But a due bill payable at a particular time would be a good note. 

If the language of the instrument is ambiguous, and might be inter- 
preted either as a promissory note or as a bill of exchange, the holder 
may treat it as either, at his option. So, if a person draws an order 
upon himself, or payable by himself, and indorses it, it may be treated 
as a promissory note. So, an order drawn by A, as manager of a com- 
pany, on the company, for a certain sum, payable without acceptance to 
C. D. or order, may be treated as a promissory note. (Miller r. 
Thomson, 4 Scott's R. 204.) 

For the Payment of Money. 

The instrument, in order fo be a valid promissory note, must be for 
the payment of money, and money only. For instance, a written prom- 
ise for the delivery or payment of merchandise or chattels, is not a valid 
promissory note ; or a written promise to pay the bearer a certain sum 
of money in goods or in grain, or to pay a sum of money " in foreign 
bills," or " in current bank-notes," or to pay a certain sum of money 
" and all fines according to rules," is not a promissory note. 

For a Fixed Sum and at all Events. 

The sum must, moreover, be for a fixed amount. A written promise 
to pay a certain sum of money, with all other sums that may be due to 
the payee, is not a promissory note. But the amount may be expressed 
in figures', instead of words. 

It is further necessary, that the money be payable absolutely and at 
all events^ and not subject to any condition or contingency. Thus, 9 
promise to pay a certain sum of money " if A shall marry," or wheu 
A shall marry; or "provided A shall not pay the money by a certain 
day " ; or " four years after date, if I am then living, otherwise this note 
to be null and void " ; or " to pay when circumstances will admit, with- 
out detriment to myself or family " ; or " provided the ship Mary arrives 
free from capture or condemnation" ; or to pay when the payee " com- 
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pletes the building according to contract " ; or " when certain carriages are 
sold," etc., — is not a valid promissory note. (Story on Notes, § 22.) So, 
likewise, a note for the payment of money " out of rents," or " out of 
the net prbceeds of ore to be raised and sold from a certain ore-bed," or 
** out of the fifth payment when due," is not a valid promissory note, 
because the payment is made to depend upon the existence or sufficiency 
of a certain fund. * 

. But a note promising to pay A or order a sum of money, " being 
money which I have received on his account," or " which I owe him for 
freight," or to pay to A. B. a certain sum of money, " so much being to 
be due from me to C. D., my landlady, at Lady Day next, who is in- 
debted in that sum to A. B.," will be a valid note, because the additional 
words only show the consideration given. 

Payable at a Fixed Time, 

A 'note, in order to be valid, should be for the payment of money at 
a fixed time^ or on some event which must necessarily happen. A note 
made payable at the death of a party to the note, or of a third party, is 
a valid note. But a note made payable " when the maker or the payee 
shall come of age," will not be a good note ; but if the note were made 
payable " when the payee shall come of age, to wit, on the first day of 
January, 1852," it would be a good note, because the note would be- 
come due on the day specified, whether the payee were living or dead. 
So where the maker promised to pay a certain sum " by the 20th of 
May, 1807, or when he [the payee] completes the building according 
to contract," the court held it to be a valid note, it being payable at a 
day certain, the 20th of May. (Stevens t?. Blunt, 7 Mass. 240.) So, 
where a note was made payable by instalments, with a proviso, that, 
if default be made in payment of any part of the first instalment, 
the* whole shall become immediately payable, has been held a good 
note. 

A note made payable at sight, or a certain number of days after sight, 
or in ten days after notice, or on request, or on demand, is a valid note 
because payable at all events ; so a note made payable at Christmas or 
New Year's day. ( Story on Notes, § 29.) 

Payable by and to Persons certain. 

The validity of a note requires, further, that the persons by whom 
and to whom it is payable should be certain, and not contingent. A note 
made payable in the alternative, as "to A. B. or C. D.," or " to A. B. or 
C. D., or his or their order," is not a valid note ; so a note payable " to the 
heirs, administrators, or assigns " is not valid. (Bennington v. Dinsmore, 
2 Gill's R. 348.) The name of the person who makes the note must be 
inserted in the body, or subscribed at the bottom, of every note, and it must 
be written or signed by the person making it, or some one authorized by 
him for that purpose. (Bayley on Bills, Chap. I. § 11.) It is therefore 
not absolutely necessary, that the maker sign his name at the bottom, but 
it must appear, signed by him, on the face of the instrument. It must. 
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however, be observed, that it is so uncommon not to sign a note at tfaa 
bottom of the instrument, that any such note would excite suspicion. 

A note made payable by " A. 6. or else C. D." is void as a promia- 
soiy note, because it is uncertain who is to pay it 

Payable to Bearer or a Fictitious Person, 

A note " payable to A or bearer," or " payable to bearer," is a valid 
note, and is payable to whoever holds it. So, a note in these words : 
" Received oi B £ 50, which I promise to pay on demand," — is a good 
note, payable to B. A note payable to the order of the maker, and by 
him indorsed and put in circulation, is treated as a note to the bearer. 
A note issued with a blank for the payee's name, may be filled by anv 
bona fide holder with his own name as payee. A note payable to "A 
or assigns," is equivalent to one payable to " A or his oider." 

If notes are made payable to a fictitious person, or to his order, and 
are issued with an indorsement in blank, purporting to be made by such 
person thereon, the real maker of the note, who assumes the character 
of the indorser, will be held liable, and the note, if in the hands of a 
bona fide holder, will be held payable to bearer ; so, also, if put in cir- 
culation by the maker, with the indorsement of the payee forged upon 
it. (Coggill V, American Exchange Bank, 1 Comstock, 113.) 

A Note toithout a Date, 

If a note should bear no date, and be payable a certain number of 
days after date, the time will be computed from the day it was made 
and issued, and if that cannot be ascertained, from the day when its 
existence can first be established. 

Notes of Executors^ etc. 

Trustees, guardians, executors and administrators, and other persons, 
not acting in their own right, will generally be held personally liable 
on promissory notes and bills of exchange, although they sign their 
name, with the addition, "as eiecutor," or "as administrator." If 
they do not wish to be personally bound, they must use clear and explicit 
words to show that intention, and they must limit their responsibility by 
8a3ring that they will pay out of the estate. (Story on Notes, § 63.) 

A promissory note was signed by " B. and B., Trustees, etc." ; it was 
held, they were personally liable. Hills v. Banister, 8 Cowen, 31. 

Place where a Note is made. 

The place where a note is made is generally put on the face of the 
note ; but it is not absolutely necessary. If a note is intended to be 
paid at a particular place, that place must be stated in the instrument, 
and parol evidence is not admissible to show that the parties agreed to 
it. Nor is a mere memorandum at the foot or on the margin of the 
note sufficient to make it payable at a particular place ; it should be in 
the body of the note itself, and constitute a part of it. (Story on Notes, 
§ 49.) 
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Memoranda on Notes. 

A memorandum at the bottom of a note payable on demand, below 
the maker'^'s signature, in these words : "One half to be paid in twelve 
months, the balance in twenty-four months," — if written before the note 
is passed to the payee, was held to form a part of the note, and limit the 
generality of the words " on demand," in the body of the instrument. 
(Heywood v. Perrin, 10 Pick. 228.) And parol evidence was held ad- 
missible to show when, by whom, and under what circumstances, the 
memorandum was affixed to the note. (Ibid.) 

Notes signed hy a Mark. 

If the note be made by a person who cannot write, and merely makes 
his mark, it is important to have a witness who can testify to the genuine- 
ness of the mark, beoause this would be required. 

Witnessed Notes, 

In the State of Massachusetts it has been enacted, that the statute of 
limitation shall not apply to any promissory note, attested by a wi^ess, 
when the action thereon is brought by the payee or by his executor or 
administrator. It may sometimes create an inconvenience to have a note 
witnessed, because then the note mustbe proved by the attesting witness, 
and not otherwise, unless the witness be dead or abroad, or otherwise 
necessarily absent ; and then the proof of the handwriting of the attest- 
ing witness may be required. 

Joint and several Notes. 

If more than one person make a note, it may be either joint, or it 
may be joint and several. If two or more persons write, " We promise 
to pay," it is a joint note only, unless they add the words " jointly and 
se^-erally." Whbn the note is written, " I promise to pay," and signed 
l)y two or more persons, it is a joint and several note. If the note is 
signed by a firm, or by one person of a firm m the name of the firm 
it is a joint note, whether it be written " I " or " We " promise to pay. 
When a note is written, " We promise," and signed, " A. B. principal, 
C. D. surety," it is still the joint note of both ; and if it be written, " I 
promise," and signed in the same manner, it would be the joint and 
several note of both. For the language merely serves to point out the 
relation of the makers to .each other, and does not change the rights of 
the payee or holder. (Story on Notes, § 57.) 
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CHAPTER VI. 

PRESENTMENT OF BILLS OF EXCHANGE AND PROMISSOBT NOTES 

FOR PAYMENT. 

When to he Made, 

The presentment of an accepted hill of exchange or of a promissory 
note for payment should be made at its maturity, and not before, nor 
generally after, and at the proper time and place. Although the ac- 
ceptor of a bill and the maker of a note are bound, generally speaking, 
to pay absolutely, the undertaking of a drawer of a bill, and that of the 
indorsers of it, or of a promissory note, are conditional ; namely, provided 
that the holder will demand payment at the proper 'time and place, and 
of the proper person, and in case of failure of payment, that he will give 
them proper and due noticg 

We have already seen, that the presentment of a bill for acceptance 
is not* excused by the drawee's death, bankruptcy, insolvency, or ab- 
sconding. If he is dead, it should be presented to his personal repre- 
sentatives, if any, or at his last domicile ; and if he has absconded, it 
should be presented at his last domicile or place of business. The same 
rules which we laid down there obtain also in regard to presentment for 
payment of both bills and notes. The presentment for payment must be 
made personally upon the acceptor or maker, at his place of busuiess, or 
at his dwelling house, and cannot be made by a written demand sent to 
him through the post-office. 

Time of Maturity, 

We will first state when a bill or note arrives at maturity. A bill or 
note importing to be payable within a limited time aftev a certain event, 
or on a given future day, or at sight, or a number of days after sight, is 
not in fact payable nntil three days after the expiration of that time. 
Those three extra days are called days of grace, and allowed in Eng- 
land and the United States, except where the statute law expressly di- 
rects otherwise, or the usage of the place is different, or where the bill 
or note is made payable without grace, on the face of it. For instance, 
in the District of Columbia four days of grace were allowed by the banks 
formerly, but no longer now. 

In counting time by days, the day of the date of the bill or 
note is excluded from computation, and by months is understood 
calendar months. If a bill or note is payable ten days after date with- 
out grace, and the bill is dated on the 1st of January, the bill or note is 
due on the 11th. So a bill payable ten days after sight without 
grace, if accepted on the 1st of January, is payable on the 11th. 
A bill of exchange or a note payable one month afler date without 
grace, if the date of the instrument is the 10th of January, would 
be due on the 10th of February. No allowance would be made 
for the fact that February contains only twenty-eight days. A bill of 
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exchange or a note payable six months afler date, or afler sight, without 
grace, will be • payable on the corresponding day of the sixth month, 
Mrhatever number of days those months contain. So if it were dated the 
1st of January, six months after date without grace, it would be payable 
the 1st of July. 

Days of Chace, 

In respect to the allowance or non-allowance of days of grace, the 
rule is, that it is to be governed by the law of the place where the bill 
of exchange or note is payable. In France and Germany no days of 
grace are allowed by law. In the United States three days are generally 
allowed. A bill or note payable ten days after date, or sight, and dated 
the 1st of January, would be payable on the fourteenth ; or if payable 
one month after date, it would fall due on the 4th day of February ; or 
if payable thirty days after date, the days of grace would begin on the 
1st day of February, and end on the third day. In each case, the time 
of running of the bill or note is calculated exclusive of the day of its 
date. If a bill is drawn payable at a certain number of days after sight, 
the time would begin to run only from the acceptance thereof, and exclu- 
sive of that day. 

The days of grace are to be all counted consecutively, without any de- 
duction ou account of there being any Sunday or holidays, or other non- 
secular days, intermediate between the first and the third. If the first 
day of grace should be on Saturday, the third day of grace would be on 
Monday ; so if the first day of grace commences on Sunday, the lastr or 
third day would be on Tuesday. 

.But whenever the last day of grace falls on a Sunday or other holiday, 
the bill or note becomes due and payable on the preceding day, that is to 
say, the latest business day occurring within the days of grace is the day 
on which the bill or note becomes due. If the last day of grace should 
fall on a Sunday, the bill or note would be due on the Saturday preceding. 
And if two holidays should succeed one another, as Sunday and the 
Fourth of July on Monday, and the third day of grace should fall on that 
Monday, the bill or note would be due on the preceding Saturday, the 2d 
of July. The general non-secular days in the United States are Sundays, 
Thanksgiving and Fast days, Fourth of July, and in some States also 
Christmas and New Year's days. The statute regulations in regard to 
them may be found below. , 

In Englaiid and America, days of grace are allowed on all bills, 
whether they are payable at a certain time after date or after sight, or at 
sight. Bills payable at sight are allowed the days of grace, but not bills . 
payable on demand; these latter are immediately payable upon present- 
ment. The rule applies to promissory notes, bank post-notes, and in 
some of our Western and Southern States, bonds are put on the same 
footing with notes, by statute. 

The law of a foreign country, in respect to days of grace, in the absence 
of proof to the contrary, is presumed to be the same as our own. (Dot 
fins V. Frasch, 1 Denio, 367.) 
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The question whether bills of exchange payable at sight are entitled 
to three days' grace, does not seem to have been settled in the United 
States by direct decisions. Although we have stated the rule as fixed, 
we wish at the same time to state that the usage and practice in many 
cities and states are the other way ; namely, that bills of exchange pay- 
jible at sight are to be paid at once upon presentment, like bills and 
notes payable on demand. The text-writers, however, lay down the 
rule as above stated. 

Chancellor Kent, in his Commentaries, Vol. III. p. 102, says : " The 
three days of grace apply equally to bills payable at sights but a bill, 
note, or check payable on demand, or where no time of payment is ex- 
pressed, is payable immediately on presentment, and is not entitled to the 
days of grace.'' He cites Chitty and Bayley on Bills as authority to this 
point, but remarks in the note (d) : ^^ On the other hand, though the 
weight of authority would seem greatly to preponderate in favor of the 
rule as laid down in the text, yet it may be considered as a point not 
entirely settled, and a different rule is laid down in Beawes's Lex 
Mercatoria, pi. 256, and in Kyd on Bills, p. 10." 

Judge Stoiiy, in his work on Bills of Exchange, § 342, says : ^^ In Eng- 
land, days of grace are allowed on all bills, whether they are payable at 
a certain time after date, or after sight, or even at sight. As to the 
latter (bills payable at sight), there was some diversity of opinion among 
the profession, as well as among the elementary writers. But the doc- 
trine seems now well established, both in England and in America, that 
days of grace are allowable on bills payable at sight. And the same 
rule has been applied, as in strict analogy it should apply, to bank post- 
notes, payable afler sight, for they differ in nothing from ordinary inland 
bills of exchange. But bills payable on demand are immediately pay- 
able upon presentment, without allowing any days of grace." 

Bayley on Bills, p. 233, says : " A bill or note importing to be pay- 
able within a limited time afler a certain event, or on a given future day, 
or at sights is not in fact payable until two days after the expiration of 
that time, nor, unless the third be a day of public rest, until three." 

Chitty on Bills, ch. 9, pp. 408, 410, says : " With respect to a bill 
payable at sight, though, from the very language of the instrument, it 
should seem that payment ought to be made immediately on present- 
ment, this does not appear to be so settled. The decisions and the 
treatises di^er on the question, whether or not days of grace are allowed." 

He then quotes Pothier, regarding the old French law, Beawes's 
Lex Mercatoria, and Kyd on Bills, all of whom state that days of 
grace are not allowable on bills payable at sight ; and then continues : 
" But it appears now to be considered as settled, that days of grace are 
to be allowed. In Dehers v. Harriot (1 Show. 163), it was taken for 
granted, that days of grace were allowable on a bill payable at sight. 
The same doctrine was entertained in Coleman v, Sayer (Barnard. 
K. B. R. 303). And, in another case, where the question was whether 
a bill, payable at sight, was included under an exception in the Stamp 
Act 23 Geo. III. c. 49, § 4, in favor of bills payable on demand, the court 
held that it was not ; and Buller, J. mentioned a case before Willes 
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C. J., in London, in which a jury of merchants were of opinion that the 
usual days of grace were to be allowed on bills payable at sight. And 
in Forbes on Bills (p. 142), the same practice is said to prevail. And 
Mr. Selwyn, in his Nisi Prius (p. 339, 4th edit.), observes that the 
weight of authority is in favor of such allowance. And they were al- 
lowed on such bills at Amsterdam." 

R. Brooke, in his treatise " on the Office and Practice of a Notary of 
England," says (p. 163) : " The course usually pursued when it [a bill 
of exchange] is payable at sight, is to present such a bill for acceptance, 
and if refused, and if a foreign bill, to protest it for non-acceptance ; 
after a refusal and protest of the bill for non-acceptance, it is at once, 
according to the laws of this country, dishonored, and there does not ap- 
pear to be any absolute necessity also to protest such a bill three days 
afterwards for non-payment, though in practice it is occasionally done ; 
but as our laws may not be well known in other countries, it is sub- 
mitted that it may be advisable to add in the protest for non-acceptance, 
that the drawee declared (if the fact be so) that the bill would neither 
be accepted nor paid ; the course, however, which is recommended in 
order to obviate all doubt, is to protest it first for non-acceptance, and 
three days afterwards to present it again and protest it for non-payment." 

Page 164 : "It is a general rule, tJiat three days of grace are allowed 
upon foreign and inland bills of exchange, and promissory notes, unless 
they are payable on demand; and consequently the onus rests jpon 
the holder, who may feel disinclined to allow them in any parncular 
case, of proving that such case does not come within the rule. When 
no time of payment is expressed, the bill is payable on demand." 

Page 62 : " If a bill be drawn, payable at a certain period afler sight, it 
is necessary that it should be presented for acceptance, in order to fix 
the day of sight, from which the period is to run, and consequently the 
time when it will become due. Bills payable at sight are also presented 
for acceptance. Such bills as are payable on demand, as we shall after- 
wards see, and promissory notes, are never presented for acceptance ; 
checks upon bankers, however, are occasionally accepted by bankers, 
when their customers consider that when accepted they would be more 
satisfactory to any persons to whom the checks are intended to be paid 
away." 

He adds in a note : " The above observation is not intended to apply 
to promissory notes made payable after sight. They are very rarely 
made in that form, but when so made it seems to be the practice to 
present them for acceptance ; the general Stamp Act, 55 George III. 
c. 184, contemplates the msdting of them payable after sight; and 
the author has occasionally seen such notes, and has known instances 
of their having been presented for acceptance. In Wray v. Bassett, 
cor. V. C. Wigram, Michaelmas Term, 1845, promissory notes of that 
description were read in evidence when the author happened to be in 
court." 

Judge Story says, in his treatise on Promissory Notes, § 207 : " Prom- 
issory notes are not ordinarily made payable at sight, or at a fixed time 
after sight, although they may be so If the note be payable at 
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sight, or at so many days afler sight, the same rule would seem to pre 
rail as upon bilb of exchange, drawn-' at or after sight. That is to say 
the date of the note would be treated as if it were the date of a bill 
payable at or after sight, and the time would begin to run from the pre- 
sentment of the note, as it would from the presentment for acceptance. 
In short, although the maker of a note payable at sight (which is, how- 
ever, allowed the usual days of grace, as we shall presently see, § 211), 
or payable after sight, has sight of the instrument when he makes it, 
yet a distinct and subsequent presentment must afterwards be made, and 
the time of payment be reckoned from the day of such presentment, 
and exclusive thereof." 

§ 208. " Now the rule in relation to bills of exchange, whether 
foreign or domestic, payable at or after sight, unequivocally is, that they 
must be presented for acceptance (and by analogy the rule applies to 
presentment of notes payable at and after sight) within a reasonable 
time ; and what that reasonable time is must depend upon the circum- 
stances of each particular case. The holder of such a note is not at 
liberty to keep it in his possession for an unreasonable time without pre- 
sentment, and lock it up from circulation. If he does, he will make the 
note his own, and will discharge the antecedent indorsers thereon from 
all responsibility." 

Mr. Chitty, pp. 406, 407, says : " When a bill or note purports to be 
payable so many days after sight, the days are computed from the day 
the bill was accepted, or the note presented, exclusively thereof, and not 
from the date of the bill or note, or the day the same came to hand, or 
was presented for acceptance. And in case of a bank post-bill, which 
is really a promissory note, and in case of a note payable after sight, 
though the maker has sight of the instrument when he makes it, yet a 
distinct and subsequent presentment must afterwards be made, and the 
time of payment is reckoned from the day of presentment, exclusive 
thereof." 

In the following States of the Union, it has been provided by statute 
that days of grace be allowed on bills of exchange payable at sight: 
Maine, New Hampshire, Massachusetts, North Carolina, South Carolina, 
Ohio, Wisconsin. 

In the following States days of grace are allowed on bills of exchange 
payable at sight, although not enacted by statute : Alabama, Indiana, 
Kentucky, Texas. 

In Louisiana a decision has been made in one of the inferior courts al- 
lowing three days' grace on sight bills, but the usage is to pay on pre- 
sentation. 

In the following States days of grace are disallowed by statute on 
bills payable at sight : Vermont, Connecticut. • 

In the following States days of grace are not allowed on bills of ex- 
change payable at sight, by the usage among banks and merchants, but 
no legal decisions have confirmed this usage as law : Rhode Island, 
New York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, 
Georgia, Florida, Illinois, Iowa, Michigan, Mississippi, Missoun, Ten- 
nessee. 
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In Arkansas the statute provides that '^ foreign and inland bills shall be 
governed by the law merchant as to days of grace^ protest, and notice." 

In the last-mentioned States it is not safe to rely upon the prevailing 
usage alone. In case of the dishonor of a bill payable at sight, it is 
necessary, in order to be perfectly safe, to have such bill protected twice ; 
namely, immediately upon presentment and upon the third day of grace, 
£0 as to avoid litigation on this point. 

In Louisiana it has been decided, that a bill payable on a fixed day 
(as on the 1st day of March) is payable on presentment, and no days 
of grace are allowed. (Dumford v. Patterson, 7 Martin's R. 460.) But 
this is not the general law, but a local peculiarity. Days of grace are 
allowed on bills and notes payable on a fixed day, by the general law. 

Checks made payable at a day fixed, difierent from that on which 
they are dated, are treated as bills of exchange and entitled to days of 
grace, according to a late decision by the Court of Appeals in New 
York. (Bowen et al. v. Newell.) The instrument in this case was as 
follows : — 

**Nbw York, Oct. 5, 1849. 

" Cashier of Thompson Bank, — Pay 2jenas Newell or order two 
thousand dollars on the 12th inst. 

(Signed,) B. Seabls & Son." ^ 

(Indorsed,) "Zenas Newell." 

It was held, that notice and protest on the 12th were premature. To 
avoid protest for non-acceptance in such cases, and to insure payment on 
the day, they should be drawn with the words, " without grace, accept- 
ance waived." 

On account o£ the uncertainty of the law regarding drafts at sight in 
New York, it is the practice of the banks in New York to protest sight 
drafts twice. Where it is intended, therefore, that all such drafts shall be 
paid on presentation, the words " without grace " should be inserted after 
" at sight." 

In a recent' case of a bill payable at sight (Trask v. Martin), which 
was argued before the general term of the Court of Common Pleas in 
the city of New York, it was decided, that bills payable at sight are not 
allowed days of grace, but must be paid immediately upon presentment ; 
and in case of dishonor, protest and notice on the day of such dishonor 
are properly made and given. Mr. Justice Woodruff*, in giving his opin- 
ion, reviews all the elementary writers whom we have above cited as 
authorities for the proposition that bills at sight are entitled to days of 
grace, and says : " Upon this review of dicta and alleged decisions, it 
appears to me that we cannot say that by law days of grace are allowable 
upon a bill at sight." And he concludes : " My conclusion is, that the 
language of the instrument^ in the absence of any settled legal principle 
modifying its import, must govern the court in determining its meaning 
and effect. And that there is no known recognized usage which the 
court can say has given to such bills the allowance of days of grace." 

This case has not been passed on by the Court of Appeals, and hence 
the law is yet to be considered as unsettled. 
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Presentment as to Time of Day. 

In regard to the time of day when presentment must be made, 
the rule is, that it must be done at a reasonable hour of the day. If 
made at»^e place of business, it must be made within the usual hours 
of business, or, at furthest, while some person is there who has authority 
to receive and answer the presentment. If made at the dwelling-house, 
it may be made at any seasonable hour, while the family are up, and 
the acceptor or promisor may reasonably transact business. In all these 
cases the same rule applies which was laid down in regard to present- 
ment for acceptance. 

Place of Presentment for Payment. 

Presentment for payment of a bill or note must be made, as in cases 
of presentment for acceptance, at the place of domicile, i. e. the city or 
toirn of the acceptor or maker, either at his residence or his place of 
business ; whether both are in the same place or in different places, a pre- 
sentment at one only is required. If the acceptor or maker has changed 
his place of domicile or business in the intermediate ^ime, the pre- 
sentment must be at the new domicile or place of business, if, by reason- 
able diligence and inquiries, it can be found, and if it is within the State. 
But if the maker of a note or an acceptor of a bill, in which no place 
of payment is specified, after it is given, removes out of the State of 
his previous residence, either into a foreign country or one of the other 
States, a presentment to him is not necessary. The same is the case, if 
he has absconded, or his place of residence cannot, upon reasonable in- 
quiries, be found. If the acceptor or maker of a note has gone abroad 
and lefl his family behind, or has a counting-house,, or a general agent, 
to whom he has given his business during his absence, it will suffice to 
make presentment at either of these places. If the dwelling-house or 
the place of business of the acceptor or maker is shut up, or they can- 
not be found, after diligent inquiries, the bill or note may be treated as 
dishonored. 

It has been decided in New York, that the date of a note at a particu- 
lar place does not make a demand at that place in every case necessary. 
(Taylor v. Snyder, 3 Denio, 146 ; Anderson v. Drake, 14 Johns. R. 
114; Bank of America v. Woodworth, 18 Johns. R. 323.) Where 
the maker of a note has a known residence at the time of the execu- 
tion of the note, which he does not change before the note becomes pay- 
able, a regular demand must be made there, or upon the maker person- 
ally, though the note be dated at a different place. (Taylor v. Snyder, 
3 Denio, 146,) Where a note was dated in New York city, but before it 
was payable the maker removed to Kingston, Ulster County, and this 
was known to the holder, a demand of payment and diligent inquiry 
for the maker at New York was held not to be sufficient to charge an 
indorser. But when the note was dated at Albany, and the maker re- 
moved to Canada, a demand at Albany was held sufficient. (Anderson 
V. Drake, 14 Johns. R. 114.) 

If a bill is drawn upon a drawee, domiciled in one place, and the bill 
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ii payable in another place, and it is accepted by him, a presentment 
should be made for payment at the latter place. Tlius, if a bill is 
drawn on drawees at Liverpool, payable in London, if accepted, the 
presentment for payment must be made in London, if any particular 
place is there pointed out, where payment may be demanded. If none 
is pointed out, and no person, upon due inquiries, can be found, by 
whom the bill will be paid, it may be protested in London for non« 
payment. But if the bill had not been accepted by the drawee, and it 
had been accepted supra protest by another party, then demand of pay- 
ment must first be made of the drawee at Liverpool. 

If a bill is drawn, payable at either of two places, and is accepted^ 
the holder may present it at either place, at his option, and if not paid 
he has his remedy against the drawer and indorsers, upon protest and 
notice. 

If a biH or note be made payable at a banker's or at a particular 
place, and is accepted, it should be presented for payment at that place, 
otherwise the drawer and indorsers will be discharged ; but the acceptor 
or maker will not be discharged, if presentment is not made at the place 
designated, and on the day of maturity, and both will remain liable to» 
pay afterwards. 

It has been provided by statute in England, that an acceptance pay- 
able at a banker's or other place shall be deemed a general acceptance 
of the bill, unless the restrictive words " aiid not otherwise or elsewh&rey^ 
shall be added ; so that no presentment or demand of payment at the 
banker's or other place is necessary, in order to charge the acceptor, 
unless those words have been added. But this does not alter the law in 
regard to the drawer or indorsers, who are not bound, unless a present* 
ment has been made at the designated place, on the very day of the 
maturity of the bill. 

In the Supreme Court of the United States, it is held, that, as between 
the holder and the acceptor, no demand at the place named in the ac- 
ceptsmce is necessary to entitle the plaintiff to recover^ though the want 
of such demand may affect the amount of damages and interest ; but 
that to charge the drawer or indorsers of the bill, a ctemand at the place, 
at the maturity of the bill, is indispensable. (Wallace r. McConnel, 
13 Peters, 136.) The same doctrine has been maintamed in New 
York, where the court said, that, where a promissory note is made pay- 
able at a particular place on a day certain, the holder of the note is not 
bound to make a demand at the time and place, by way of a condition 
precedent to the bringing of an action against the maker. But if the 
maker was ready to pay at the time and place, he may plead it, as he 
would plead a tender in bar of damages and costs, by bringing the 
money into court. (Caldwell v, Cassady, 8 Cowen, 271.) And in an- 
other case (Foden v. Sharp, 4 Johns. R. 183) the court said, that the^ 
holder of a bill of exchange need not show a demand of payment of the- 
acceptor, any more than of the maker of a note. It is the business dt* 
the acceptor to show, that he was ready at the day and place appointed,., 
but that no one came to receive the money, and that he was alwajo^ 
ready afterwards to pay. 



66 Bills of Exchange and Promissory Notes, 

This doctrine may, therefore, be considered as very general, if not 
tmiversal, in America, for similar decisions have been made in Massa* 
ehusetts, Virginia, New Jersey, and Tennessee. 

When Demand at a Particular Place is required. 

But the position of the drawer of a bill, and of the indorsers on bills 
or notes, is different. Their undertaking to pay is conditional. The re- 
ceiver of a bill or note is understood thereby to contract with every other 
party who would be entitled to bring an action on paying it, that he will 
present it, in proper time, to the drawee for acceptance, when accept- 
ance is necessary, and to the acceptor, or, in case of a note, to the maker, 
for payment, when the bill or note has arrived at its maturity, and is 
payable ; that he will allow no extra time for payment to the acceptor or 
maker ; and will give notice in a reasonable time, and without delay, to 
every such person, of a failure in the attempt to procure a proper accept- 
ance or payment. Any default or neglect, in any of these respects, will 
discharge every such person from responsibility, on account of a non- 
acceptance or non-payment ; and will make it operate, generally, as a 
satisfaction of any debt, demand, or value for which it was given. 

If, therefore, the holder means to hold the drawer or indorsers, when 
the bill or note is payable at a particular place, he must strictly conform 
with the tenor of the instrument, and present it for payment at that par- 
ticular place ; but if he has done so, and payment is refused, he is not 
bound to make any personal or other demand upon the acceptor or 
maker at his dwelling-house, or at his place of business, even if he re- 
side in the same town or city. This rule, however, holds only when 
upon the face of the bill it is originally made payable at a bank or any 
other particular place. 

But if the bill be not so originally made payable at a particular place, 
Hut the acceptor made it so payable, it is a qualified acceptance, arid if 
the holder has accepted of it, he did so at his own risk, and the drawer 
and indorsers will be discharged, unless the holder gave notice of this 
qualified acceptance to the antecedent parties, and had the bill protested 
for the non-acceptance according to the tenor of the bill, and such par- 
ties had, after notice, adopted or acquiesced in the conditional or quali 
fied acceptance. (Story on Bills, § 240.) 

Notes Payable at a Bank, 

If a bill or note be payable at a bank, and the bill or note is at the 
"baiik on the day of payment, and if any person is there authorized to re- 
ociye payment and give up the *note, it is sufficient to charge the in- 
dorsejr ; and if the banker be himself the holder, it is sufficient for him to 
see whether he has effects in hand, and proof that the note at maturity 
was in the bank and not paid is sufficient evidence of a presentment 
And in stich a case the plaintiff need not prove a non-payment ; the 
burden of proving a payment is on the defendant ; nor is it necessary, in 
such a case, for the holder to prove negatively that the maker had no 
^unds in the bank. If he had funds in the bank at the time, it is mattei 
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of defence, and must be proved by the indorser. And, on the other 
hand, the indorser would be discharged if the note were not at the bank 
on the day of payment, ahhough a personal demand were made on the 
maker. (Gillett v, Amil, 5 Denio, 88.) 

To whom Presentment is to "be made. 

It is, generally speaking, requisite that presentment for acceptance 
should be made to the drawee personally, if pcKssible, but in cases of 
presentment for payment it is not necessary. When, upon a present- 
ment for acceptance, the drawee should not happen to be at his house or 
counting-room, but be temporarily absent, and no one there should be 
authorized to €uiswer, the holder is not bound to consider it as a refusal 
to accept, but he may wait a reasonable time for the return of the drawee ; 
and even waiting and presenting the bill anew on the next day will not be 
unreasonable. But no such delay to the next day is allowable, if the ac- 
ceptor or promisor is not at home on the day when the bill or note be- 
comes due ; and if there be no one then ready at the place to pay the 
bill or note, it should be treated as dishonored, and protested for non- 
payment. However, if at the time of calling for payment the acceptor 
or promisor is out, the holder may wait and call again, if he choose, at 
any reasonable hour of the same day, before he is obliged to treat the 
hill or note as dishonored. 

Bills and Notes payable on Demand. 

If a bill or note is payable on demand, or is indorsed afler it is over* 
due, payment should be demanded within a reasonable time, in order to 
charge the indorser. What is reasonable time depends upon circum- 
stances, and is a question to be decided in each particular case. But 
such a note or bill must not be locked up, and kept out of circulation, or 
the loss of payment will fall upon the holder. If A take a bill or note 
payable to bearer on demand, for a pree^sting debt, and, instead of putting 
it into circulation or presenting it for payment in a reasonable time, 
keep it by him, and such bill or note be afterwards dishonored, the debt 
will be considered as extinct, and the loss will fall upon A. And it will 
make no difference, though the person by whom the bill or note was to 
be paid had stopped payment, and would not have paid it if presented, 
unless it could also be shown that the person giving the bill or note to 
A knew that the person who was to pay it had stopped payment, so as 
to make it a fraud in him to give it to A. (Camidge v. AUenby, 6 Bam. 
& Cres. 373.) * 

In Massachusetts it has been established, by statute, that a note on 
demand must be presented within sixty days, in order to charge the 
indorsers. 

In other States cases have been decided different ways. It was held in 
New York, that a presentment for payment five months after the date 
of the note was unreasonable delay. And in Maine (see Lord r. 
Chadboume, 8 Greenl. 198) it was held, that, where a note payable on 
demand is indorsed, and the indorser requests* the indorsee " not to call 
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on the maker at present,'^ this will not justify the indorsee in not palling 
on the maker till ailer six months from the time of indorsement. But it 
was said in the case of Kneeland v. Hyde, 2 Hall, 429, by the court, in 
New York, ^' that the rule requiring a presentment within a reasonable 
time was intended for, and is applicable to, negotiable instruments made 
for commercial purposes only. It was not intended for cases of surety- 
ship, or notes of a like description/' In this case the note was given 
for money borrowed *' with interest from date,'' and interest on the y)te 
was paid at the end of the year and indorsed on the note, and payment 
was demanded two years after the date of the note. The indorser was 
held liable. 

A note transferred after it is due is to be considered a note payable 
on demand, and is subject to the rules applicable to such a note. (Van 
Housen v. Van Alstyne, 3 Wendell, 75.) 



CHAPTER VII. 



PBOCEEDINGS ON NON-ACCEFTANCE OF BILLS, AND NON-FATMENT 

OF BILLS AND NOTES. 

The holder of a bill which has been refused acceptan<(e, no matter 
whether this refusal has been absolute, or qualified, or conditional, and 
the holder of a Inll or note which has been refused payment, must 
thereupon take certain requisite steps for the purpose of securing to 
himself the right of claiming the amount of the bill or note from other 
parties to the mstrument. In the case of a bill the drawer and the in- 
dorsers, and in case of a note the indorsers, are conditionally liable to 
p^ to the holder the sum of money mentioned in the bill or note. 
What these conditions are, we have already stated, and considered 
the duties of the holder of a bill or note before it has been refused 
acceptance or payment. We will now state the duties of the holder 
subsequent thereto. 

Protest. 

Immediately upon the drawee of a foreign bill refusuig to accept it, 
or offering a qualified or conditional acceptance, it is the duty of the 
holder to have the bill duly protested, and notice thereof given to the 
•drawer and the indorsers, to whom he looks for payment. If he neglects 
to do this, they will not be obliged to pay the bill. The same duty de- 
volves upon the holder of a bill or note, in case of non-payment of the 
instrument. 

A protest is a solemn declaration on behalf of the holder, drawn up 
by an official person, against any loss to be sustained by the non-accept- 
ance or the non-payment of a bill. This protest is required to be made 
out and drawn up by a notary public, if there be one in or near the place 
where the bill is to be accepted or is payable. If there be none, then 
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it is so^cient, tfasU a re^ectaUe infaabitant of the place i^ould perform 
the duties of the notary, in the presence of two witnesses. The f(Hrm 
of the protest should be in conformity with the law or usage of the place. 

Manner of Protesting. 

Mr. Kyd, in hb work on bills of exchange, describes the duties of the 
holder and of the notary public as follows : — "If the penson to whom 
the bill is addressed, on presentment, will not accept it, the holder is to 
carry it to a person vested with a public character, who is to go to the 
drawee and demand acceptance in the same manner as before ; and if 
he then refuse, the officer is there to make a minute on the bill itself, 
consisting of his initials, the month, the day, and the year, with his 
charges for minuting. He must, afterwards, draw up a solemn declara- 
tion, that the bill has been presented for acceptance, which was refused, 
and that the holder intends to recover all damages which he, or the de- 
liverer of the money to the drawer, or any other, may sustain on ac- 
count of the non-acceptance [or non-payment]. The minute is, in 
common language, termed the noting of the bill ; the solemn declara- 
tion, the protest ; and the person whose office it is to do these acts, a 
public notary ; and to his protestation all foreign courts give credit. In 
making a protest, therefore, there are three things to be done, the noting, 
demanding, and drawing up the protest. But the noting is unknown in 
the law, as distinguished from the protest ; it is merely a preliminary 
step, and has grown into practice only in modem times. The party 
malong the demand must have authonty to receive the money ; and in 
case that be refused, the drawing up of protest is mere matter of form, 
the demand being th^ material part. The demand of payment of a 
foreign bill must be paade by the notary pvhlic himself and not by his 
clerk." 

It is not necessary in the United States that the noting be done at the 
place where the bill is presented, but it is generally done in the office of 
the notary. 

English Form of Protest, 

The form of an Engli^ protest for non-acceptance is as follows : •- 

" On this twenty-fifth day of November, one thousand eight hundred 
and fifty-one, I, Thomas Palgrave, Notary Public duly admitted and 
sworn, dwelling in Liverpool in the County of Lancaster and Kingdom 
of Great Britain, at the request of the holders thereof, 

" Did exhibit the original bill of exchange, whereof a true copy is ou 
the other side, to a clerk in the counting-house or office of ^ Messrs. 
Jones & Co., No. — Cook street, Castle street, Liverpool,* [or to Mr. 
Jones, one of the firm of Jones &; Co., as the case may be,] die persons 
on whom the same is drawn, and demanded acceptance thereof, when I 
received for answer that the said bill would not be accepted. 

" Wherefore I, the said Notary, at the request aforesaid, have protested 
and by these presents do protest against the drawers and indorsers of 
the said bill and all others concerned for all exchange, re-exchar- 

5 
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all costs, damages and interest, present and to come, for want of acoqvt- 
ance of the said bill. 

" Which I attest. 

"Thomas Palgbave, 
" Protest lOs. 6d. (Seal.) Notary Public:' 

[Copy of the bill inserted with the names of all the indorseis.] 

American Form of Protest. 

The form of an American protest is as follows : — 

[Prefix an exact copy of the bill of exchange or note, with the names 
of all the indorsers.] ^ 

Commonwealth of Massachusetts. 
" Suffolk ss. 

*' On this twentieth day of September, in the year of our Lord one 
thousand eight hundred and fiffy-two, 

*' I, John Brown, Notary Public, by legal authority admitted and sworn, 
and dwelling in the city of Boston, at the request of the holders [or give 
the names], of the city of Boston, went with the original bill of exchange, 
of which me foregoing is a true copy, to the counting-house of George 
White, and presented the same to the said White for acceptance, when I 
received for answer, that the same would not be accepted [or whatever 
the real state of the facts may be]. 

" Wherefore I, the said Notary, at the request aforesaid, have pro- 
tested and by these presents do solemnly protest against the drawer of 
said bill of exchange, Lndorser, and all otliera concerned therein, for ex- 
change, re-exchange, and all costs, charges, damages, and interest, 
suffered and sustained or to be suffered and sustained, by reason or in 
consequence of the (non-acceptance) of said bill of « exchange. 

" This done and protested in Bostoii aforesaid, and my notarial seal 
affixed, the day and year last written. 

(L. S.) " John Brown, Notary PttblicJ*' 

It is highly important that a copy of the bill should be prefixed to all 
protests, with the indorsements thereon, verbatim^ whenever practicable 
and that the reasons given by the drawee for non-acceptance or non 
payment should also be stated in the protest. The time of drawing up 
the protest and the form of it, is according to the law of the place 
where the protest is made. In England and America, the protest is 
noted on the very day of the dishonor, although it may not be drawn up 
in form on that day. A mere noting of the bill, without an actual pro- 
test for non-acceptance or non-payment will not suffice. 

A protest on part of the holder is essential upon the dishonor of a 
foreign bill of exchange, in order to hold the drawer and indorsers liable ; 
even if he have lost or misplaced the bill of exchange, he should still 
apply for acceptance thereof, and, upon refusal, protest the bill. But 
if the protest be prevented from being made in due time, or at all, by an 
inevitable accident, or by superior force, or by a dangeious infectious 
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disease, it will be a legal excuse. The want of protest is also excused 
by proof that the drawer (or the indorsers) requested that, in case of the 
dishonor of the bill, no protest should be made ; or that the drawer had 
no funds in the drawee^s hands, and had no right to draw the bill. So 
promise to pay the bill, after a full knowledge of the fact that no pro 
test was made, or a partial payment with such knowledge, will be a; 
waiver of the protest. 

In regard to inland hills ^ a protest is not, in general, necessary, unless 
it be made so by the local municipal law. We have already stated, that 
a bill drawn in one of the United States upon a resident in another State, 
is considered a foreign bill. (Kent's Comm., Lect. 44, p. 94.) Although 
the English law, requiring protest and notice of non-acceptance of foreign 
bills, has been adopted and followed as the true rule of mercantile law 
in 4he States of Massachusetts, Connecticut, New York, Maryland, Vir- 
ginia, North Carolina, South Carolina, etc., the Supreme Court of tlie 
United States have held (see Brown v, Barry, 3 Dallas's R. 365) that 
in an action on a protest for non-payment on a foreign bill, protest for 
non-acceptance, or a notice of the non-acceptance, need not be shown, 
and that protest for non-payment is sufficient. This decision has been 
followed in Pennsylvania. (Kent's Comm., Lect. 44, p. 95.) But Judge 
Story, in his work on bills of exchange, remarks, that this would now 
be held law by the Court of the United States, only upon the ground of 
the local law of Pennsylvania as to bills drawn or payable there. 

The place of protest for non-acceptance should be the place where 
the bill is to be presented for acceptance. 

In Case of Non-payment. 

We have stated before, that when a bill has been accepted, demand of 
payment must be made when the bill falls due, which is on the third day 
of grace, and we have also stated when and where, and by whom and 
to whom, it must be presented for payment. When payment is refused 
absolutely, or if only part payment is made, or if the tenor of the bill 
is not complied with, it becomes necessary for the holder that protest 
should be made, and due notice be given to the drawer and indorsers, 
stating the facts, exactly as in the case of non-acceptance of foreign 
bills. The place of the payment of the bill is that where the protest is 
to be made, and the law of that place is to govern, as to the time and 
formalities and acts of protest. By the law of England and America, 
the protest should be made on the last day of grace. 

The Law of the Place of Contract governs. 

We have already stated that the protest is to be made at the time 
in the maimer, and by the persons, prescribed in the place where the 
bill is payable. But as to the necessity of making a demand and pro- 
test, and the circumstances under which notice may be required or dis- 
pensed with, these are incidents of the original contract, which are 
governed by the law of the place where the bill is drawn. They con- 
stitute implied conditions, upon which the liability of the drawer is to 



92 Biils of Ea^heoige and Promissory Notes. 

attach, according to Idie law of the place where the contract was entexed 
into. And if the bill is negotiated, the like re^)onsibility attaches upon 
each successive indorser, according to the law of the place of his m- 
dorsement ; for each indorser is treated as a new drawer. (Stoiy on 
Bills, ^ 176.) The consequence is, that the indorser may render himself 
liable, upon a dishonor of the bill, for a much higher rate of damages 
than he can recover from the drawer. (3 Kent's Comm., 115.) 

The drawer and indorsers do not contract to pay the money in the 
foreign place on which the bill is drawn, but only to guarantee its ac- 
ceptance and payment in that place by the drawee ; and in default of 
such payment, they agree, upon due notice, to reimburse the holder, 
in principal and damages, at the place where they respectively entered 
into the contract. (2 Kent, 459, 460.) 

If, therefore, a negotiable bill of exchange is drawn in Massachusetts 
on England, and is indorsed in New York, and again by the first in* 
dorsee in Pennsylvania, and by the second in Maryland, and the bill is 
dishonored, the holder will be Entitled to damages according to the law 
of the place where the respective contract has been entered into, and as 
the laws as to damages in diese States are different (in Massachusetts it 
is five per cent, in New York ten per cent., and in Pennsylvania ten 
per cent.), the holder could recover from the drawer only five per cent., 
whilst the indorser in Philadelphia would be liable to ten per cent, 
damages. (See Story on Conflict of Laws, ^ 312.) 

The acceptor's liabilities are to be determined by the law of the place 
where acceptance has been made. (See Rothschild v. Currie, 1 Adolph. 
& Ellis, New R. 43.) But where the bill is payable in a different place 
from that of acceptance, the law of the place of*^ payment will govern as 
to the time when the payment of a bill is to accrue, so that the days of 
grace (if any) are to be allowed according to the law or custom of the 
place where the bill is to be paid. (Bank of Washington v, Triplett, 
2 Pet. Sup. C. R. 30, 34.) 

When a note or contract is made in one country for payment of money 
in another country, and by the laws of the latter a stamp is required to 
make the contract valid, and it is not so by those of the former, a stamp 
is not required, in such a case, to give it validity ; for the instrument, as 
to its form and the solemnities and formalities attending its execution, is 
to be governed by the laws of the place of contract, and not by the laws 
of the place of payment ; but the laws and usages of the place where the 
obligation is to be fulfilled must regulate the performance (Story on 
the Conflict of Laws.) 

Notice to Parties. 

Another important duty of the holder of a bill, m case of a failure of 
acceptance or payment, is, that he give immediate notice thereof to the 
drawer, or maker and indorsers, if he means to hold them answerable 
for the payment. 

We have stated, that bills payable a certain number of days ailer date 
need not be presented for acceptance, although it is usual and prudent.to 
do so, but if they have been presented for acceptance, and been refused, 
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then it becomes the bounden duty of the holder to make piotedt and 
give notice, in the same manner as he would upon a bill payable at so 
many days after sight 

The question is, What is due notice of the di^onor of a bill ? As a 
promissory note may be considered as a bill of which the maker is the 
drawer, drawee, and acceptor, the same rules as regards due notice, upon 
the non-payment of a note, to the indorsers of the same, hold good and 
are applicable. What we shall state on the question of due notice will 
therefore equally apply to notice after non-aeceptance of bills and the 
non-payment of bills and notes. 

Notice must be given within a reasonable time after the dishonor and 
protest, if there be one, and due diligence must be exercised for this pur- 
pose. Where tiiis reasonable time is positively fixed by the law of the 
particular country or State, it must be strictly followed. Although the 
protest must be made according to the law of die place of cu^ceptance 
and payment, as the case may be, yet notice to the drawer must be given 
according to the law of the place where the bill was drawn, and to the 
indorsers according to the law of the place where the indorsements 
were respectively made. (Story on Bills, ^§ 284, 285, 382 to 385; 
Cbitty & Hulme oa Bills, 9th ed., pp. 167- ]71.) In other cases, the 
reasonableness of the time <X notice depends on the particular circum- 
stances of each case ; but in general it may be said, that where there is 
a regular intercourse carried on between the two places, whether by post 
or by packet-ships or steamers sailing at stated times, the notice should 
be sent by the next post or ship after the dishonor and protest, if a 
reasonable time remains for writing and forwarding the notice ; and 
where there are none but irregular communications, 9iat which is most 
probably and reasonaUy certain and expeditious should be resorted to. 
If the usual mercantile intercourse is by post or mail, that mode alone 
«hould be adopted, though others may concurrently exist. (Story on 
Bills, ^$ 287, 382, 383.) But whatever be the mode of notice, the time 
of its transmission should be marked, because it must be (Iroved with 
Bufiicient precision ; for where a witness testified that he gave notice in 
two or three days after the dishcmor, notice in two days being in time, 
but notice on the third day being too late, it was held not sufiicient evi- 
dence to go to the juiy,. and the plaintifi* was nonsuited, for the burden 
of proof of reasonable notice is on him. (2 Greenleaf on Evidence, 
I 186.) . 

If the post or mail is the proper mode of giving notice, it need not be 
sent on dhe day of dishonor, but it should go by the next practicable post 
after thai day, having due reference to all the circumstances of the case. 
The same rule applies to successive indorsers, each one being generally 
entitled to at least one full day after he has received, notice, before he 
is required to give notice to any antecedent indorser, who may be liable 
to him for payment of the bill or note. If the dishonor and protest be 
on Saturday, notice by the post or mail on Monday is early enough. 

Notice to Persons living in the same Tovm, 
We must, however, take into consideration whether the parties to 
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whom notice is to be given reside in or near the town or place where the 
dishonor occurs. In such cases the rule is, that notice, whether giyen 
verbally or by a special messenger, or by the local post called the penny 
post, should be given to the parties upon the day of the dishonor, or, at 
furthest, upon the succeeding day, early enough for it to be actually re- 
ceived by them before the expiration of the same day. Where, by general 
usage, the hours of business are known, such notice ought to be given withm 
such reasonable time as may insure a delivery to the party on that very 
day. Chitty says: ^^When the parties reside in the same town, the 
holder, or other person to give the notice, must, on the day after the 
dishonor, or on the day after he received notice, cause notice to be actu- 
ally forwarded by the post, or otherwise, to his next immediate indorser, 
sufficiently early in the day, that the latter may actually receive the 
same before the expiration of that day ; and therefore, in London, if a 
letter containing such notice be put in the post-office after five oVlock 
in the afternoon of the second day and, in consequence, it is not received 
til} the morning of the third day, the party who ought to have actually 
received the notice on the second day will be discharged. In London 
the local post (usually termed the two-penny post) forwards letters to be 
delivered in the metropolis three times within the same day, namely, at 
eight, two, and five o'clock ; and letters ^ut into any receiving-house 
before either of those hours ought regularly to be delivered the same 
day. But when out of the metropolis, and within ten miles, there are 
only two deliveries in each day to and from the metropolis ; and a letter 
put into any proper office in London before five oVlock in the afternoon 
will be delivered on the same day, at any place within such distance of 
ten miles; and a letter put into a country office within that distance 
before four o'clock ought properly to be delivered in London on the 
same day. The holder, or party forwarding the notice, may give it 
verbally, or he may put a letter in the two-penny post, directed even to 
an indorser who resides in the same street. If he send notice by a 
private hand, it must be given or left at the indorser's residence before 
the expiration of the day ; if to a banker, during the hours of business ; 
but to another person, the hour is not material. If, by an irregularity 
in the post-office, a letter put in in due time be not delivered till the third 
day, it should seem that such laches will not prejudice.'' 

American Rule, 

The general rule in America is, that, where the residence of the party 
who is bound to give notice, and that of the party who is entitled to re- 
ceive notice, are in the same city, town, or place, such notice put in the 
post-office is not sufficient, but it must be served personally^ or be left at 
the house or place of business of the person to be notified. This rule 
has been expressly decided by the courts of several States. See 'Green 
V. Darling, 3 Shep. 143 ; Kramer r. M'Dowell, 8 Watts &; Serg. 138, 
wher« the court say : " The rule is, that in the same town or city at least, 
unless when they become larger than Pittsburg, the notice to be given 
by one inhabitant to another must be served personally, or by leaving it 
at the house or place of business of the person to be notified." 
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And the Court in New York, in the case of Ireland v. Kip, 10 
Johns. 490, and same case in 11 Johns. 231, the facts of the case being 
that notice had been put in the post-office of the city of New York 
both parties residing in New York. Spencer J., says, in delivering the 
opinion : ** We. are of opinion that the delivery of such notice at the 
post-offioe, unaccompanied with proof that it was actually delivered at 
the house, is not notice.'' And alluding to the case of Scott et al. v, 
Lifford, 1 Camp. 249, where the Court of King's Bench decided that 
notice sent by the penny-post was sufficient, without sending a special 
messenger, the learned judge prtx^eeds : Whatever the rule in foreign 
countries may be, " the invariable rule with us is, that, when the par- 
ties reside in the same city or place, notice, of the dishonor of bills or 
notes ihust be personal, or something tantamount, such as leaving it 
at the dwelling-house or place of business of the party, if absent. 
If the party to be served with a notice resides in a different place or 
city, then the notice may be sent through the post-office to the post-office 
nearest the party entitled to notice." The like doctrine may also be in- 
ferred from 2 Pick. 125, New England Bank v. Lewis. 

It has "been decided in Alabama, in the case of Gindrat ». Mechanics' 

Bank, 7 Ala. 324, that it is competent for a bank to establish a rule that 

' notice of the dishonor of bills holden by the bank may be -given through 

the post-office to parties resident in the same place, and the rule would 

be binding upon parties to all bills made payable at that bank. 

But in Massfi^chusetts and in New York it has been distinctly held 
•*that when the indorser resides in the same place with the party who is 
1.0 give the notice, the notice must be given to the party personally, or at 
his domicile or place of business." Peirce v. Pendar, 5 Met. 355; 
Ransom v. Mack, 2 Hill's R. 587. 

But a question arises whether this same rule applies, where the party 
♦o whom notice is to be given lives in the same town, if it be at a dis- 
tant village or settlement, where a town is large, and there are several 
post-offices in the different parts of it, as is frequently the case in our large 
American towns. 

The Court in Massachusetts has not decided this point directly, and 
only suggested in the case of Peirce v. Pendar, 5 Met. 335, that 
" perhaps the same rule might not apply," but adds, " Of thi^ we give 
no opinion." In the cstse of Chicopee Bank v. Eager, 9 Met. 583, 
the question came up, but the court avoided it, by deciding it upon the 
ground, that, when the bank is the holder of a note made payable at its 
banking-house, the indorser is bound by a notice of non-payment by the 
maker, given conformably to the established usage of the bank, though 
not conformably to the general law." There was evidence in this case, 
that the bank always sent notices by mail to the separate village, al- 
though it lay in the same town. 

In New York, in the case of Ransom v. Mack, 2 Hill's R. 587, the 
court passed on the question and said : " The rule formejjhr was, that 
n'Aice of the dishonor of a bill or note must be served pCTsonally on 
the drawer or indorser, or be left at his dwelling-house or place of busi- 
ness ; and that rule still prevails in this country when the party to be 
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charged resides in the same place where the presentment or demaad n 
to be made. But where the drawer or indorser resides in a different 
place from that in which the presentment or demand is made, ike <M 
rule, which required personal service, has been relaxed, and it is now 
well setded, that notice may be sent by mail. The only difficulty arises 
from the fact that the defendant resided in the same town, though at a 
distance of seven miles from the bank where the note was made payable.^ 
(The court then comment on the case of Ireland v. Kip, which we cited 
before, where there was no post-office at Kip's Bay, and the notice was 
left at the New York post-office.) ** The rule laid down in that case has 
never be6n, and should not be, applied, without some qualification, to our 
large country towns, which often have more than one post-office, or 
where, if they have but one, a portion of the inhabitants live so fkr from 
it, that they usually receive their letters and papers through a neighbor- 
ing office in another town. Notice may, I think, always be sent through 
the post-office, wherever there is a regular communication by mail be- 
tween the place of presentment or demand, and the office where &e 
person to be charged usually receives his letters and papers. 

"Whether mail service is good or not, does not depend upon the 
inquiry, whether the person to be charged resides within tiie same legit 
district, but upon the question whether the notice may be transmitted by 
mail from the place of presentment or demand to another post-office, 
where the drawer or indorser usually receives his letters and papers. la 
this case, although the defendant lived in Ae same town where the de- 
mand was made, and there was but one post-office in that town ; yet as 
he lived remote from the Sackett's Harbor office in that town, and there 
was another office in his vicinity to which he usually resorted for letters 
and papers, there can, I think, be no doubt that notice might have been 
well served by mail.*' 

Notice where Parties do not live in the same Totim, 

When, however, the parties to whom notice is to be given do not live 
in the same town or place, the following rules will hold. 

In the first place, it is not necessary, in any case, to give notice, either 
by post or otherwise, on the very day on which the dishonor and protest 
take place, although the holder is at liberty to do so if he choose. He 
is always allowed a whole day for this purpose, and therefore it is suffi- 
cient if he s^ds notice, by the post or otherwise, the next day, and he 
has the whole day for this purpose. For instance, if the third day of 
^ace be on Thursday, and the bill or note is protested on Thursday for 
non-payment, the notice may be sent on Thursday, but mu^ be put in 
the post-office on Friday, so as to be forwarded as soon as possible there- 
after. If this second day should be a Sunday or other recognized holi- 
day, like Fast or Thanksgiving day, or FourUi of July, notice need not 
be sent till Jke day after, so that, if a bill or note should be dishonored 
on the 3d or July, notice need not be sent till the 5th, and if the 5tii 
should happen to be a Sunday, then the 6th would be in time. Ajid 
this rule holds, even though there be no post, the succeeding day, for tno 
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place to which he is to send. And, furthermore, it has been decided that 
the party is entitled to the whole day ; at least, that eight or nine o'clock 
at night is not too late. (Jameson v, Swinton, 2 Taunt. 224.) 

Where an indorser receives notice, and is entitled to reimbursement 
from other parties upon the bill or note, he is also bound, likis the holder, 
to give notice of the dishonor to those parties within a reasonable time, 
and each successive indorser, receiving such, has until the next dav to 
*give or send notice to the other parties to whom he may and is entitled 
to look for reimbursement If an indorser receives notice of the dis- 
nonor on Sunday (or other holiday), he may treat it as if he had received 
it on the next day, i. e. Monday, and the notice to be given by him to 
any prior indorser will be sufficiently e€urly if given on Tuesday. (Stoiy 
on Bills, § 293.) In other words, it is deemed sufficient, if notice is 
sent by the next post after twenty-four hours have elaps^ since his own 
receipt of the notice of dishonor, Sundays and other holidays not being 
couAted ; and every successive indorser, who receives notice of the dis- 
honor of SI bill, is entitled to at least one full day after he has received 
the notice , before he* is required to give notice of the dishonor to any 
antecedent indorser, who is chargeable over to him upon payment of the 
bill or note. And it makes no difierence that all the parties, to whom 
notice is successively given, reside in the same town ; each party so re- 
ceiving notice will still be entitled to a full day to give notice to the 
antecedent parties. 

And if a bill or note has been sent to an agent or banker, for the pur- 
pose of procuring the acceptance or payment X)f the bill, he, too, will 
be entitled to the same time to give notice to his principal or customer, 
and to the other parties to the bUl, as if he were himself the real holder, 
and his principal or customer were the party next entitled to notice ; and 
the principal or customer will be entitled, after receiving such notice, to 
the like time, to communicate notice to the antecedent parties, as if he 
received the notice from the real holder, and not from his banker or 
agent. (Story on Bills, § 292.) For instance, the United States Branch 
Bank at Portsmouth, holding a note payable at the United States Branch 
Bank in Boston, signed by Pickering and indorsed by Groddard, sent it 
to the Branch Bank at Boston for collection. Goddard resided at Boston. 
The bill being dishonored, the bank at Boston sent notice of it to the 
bank at Portsmouth by mail, and the bank at Portsmouth sent notice by 
mail to Groddard at Boston. There was no delay in sending these 
notices , but if the bank at Boston had been the holder, lie must have 
have been notified sooner, in order to charge him. The court held thai 
he was seasonably notified. Story, J. said : " All tl^fit is required by 
law is, that the holder should give notice to the indorser in a reasonable 
time after he has knowledge of the dishonor, and that there should be no 
laches in getting that knowledge if an agent has been employed." United 
States Bank v. Goddard, 5 Mason, 366. 

But where information of the dishonor of a bill is sent to an agent who 
is not a party to the bill, with a request for him to give notice to a party 
to the bill residing in the same place with him, the agent is not allowed 
till the next day to give the notice, but must give it on the same day on 
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which he receives it. For instance, the holders of a bill in Boston sent 
information to their agent in New York, by mail, of the dishonor of a 
bill, requesting him to give notice to the drawer, who also resided in 
New York. The mail arrives at New York early in the morning ; but 
the agent did not give notice to the drawers until the next day after the 
arrival of the mail. It was held that the drawers were discharged by 
this .delay. Savage, C. J., in giving the opinion of the court, said : " Had i 
this agent been a party to the bill, or had he been so only nominally, by 
having his name on the bill for the purpose of collection, he would have 
been justified in withholding the information one day. But as he was 
the mere agent of the plaintiffs, he should have given immediate notice." 
And he proceeds afterwards : " It is reasonable also, that, if a party chooses 
to give notice through an agent, he shall cause such notice to be given 
as early as the 'defendant would have received the same notice had it 
been sent by mail." (Sewall v. Russell, 3 Wend. 276.) 

A party, however, may send notice by a special messenger, instead 
of taking the post or other ordinary mode of conveying letters ; but if he 
does so, it is at his own risk, for it is indispensable mat the notice should 
reach the party for whom it is intended on the same day (although not, 
perhaps, at as early an hour), as he would otherwise be entitled to re- 
ceive it ; for if it arrived a day later, the party will be discharged, as 
the above case shows. 

To whom and where Notice must he sent. 

We have already stated that the drawer of a bill, and every indorser ol 
a bill or note, are entitled to notice of the dishonor. When there are 
several persons who are joint drawers or indorsers, but who are not 
partners, each is entitled to notice ; but if they are partners, notice to 
either or any of the partners will be sufficient ; and if any of the partners 
be dead, notice ought to be given to the surviving partners, and notice 
to the administrator or legal representative of the deceased partner alone 
is not sufficient. (Story on Bills, § 299.) 

If the drawer of a bill, or the indorser of a bill or note, be dead at the 
time it becomes due and is dishonored, and there be executors or admin- 
istrators at that time known to the holder, notice must be given to them ; 
but if there be no executor or administrator at the time, a notice sent to 
the residence of his family is sufficient ; and it is not necessary to give 
notice afterwards to executors or administrators subsequently becoming 
such. (Merchant's Bank v. Birch, 17 Johns. R. 25.) If the party en- 
titled to notice has* become bankrupt, and assirrnees have been chosen, 
notice to the assignees is proper, and will bo sufficient. But if no 
assignees have been chosen or appointed, notice to the bankrupt will be 
sufficient. If the party entitled to notice be abroad temporarily, the 
notice should be left at his regular residence or domicile in his own 
country. 

If the indorser of a note, a foreigner, before it falls due, inform the 
holder that he is going out of the country to a foreign port, which he 
mentions, it will not excuse the holder for not attempting to give h:im 
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notice. He should send notice to the place where the indorser said he 
was going. (Hodges v. Gait, 8 Pick. 251.) 

If the party entitled to notice has changed his residence or domicile, 
and his new residence is known, notice must be sent to his new domicile. 
But if the new residence is unknown, and cannot, upon reasonable in- 
quiry, be ascertained, then the notice will, in point of law, be dispensed 
with or excused^ (Story on Bills, ^ 305.) 

The general rule is, that^ where it is not known where a party lives, 
due diligence must be used to find out. And where such diligence is 
unsuccessful, it will excuse want of notice. What is due diligence de- 
pends upon the circumstances of each case. We will give several 
decisions on this point, which >nay serve as a guide. 

Merely inquiring at the house where a bill is payable, is not due dili- 
gence for finding out an indorser. (Beveridge v, Burgis, 3 Campb. 262.) 

Inquiry should be made of some of the other parties to the bill or note, 
and of persons of the same name. Thus inquiring for the residence of 
the indorser of the note, of the maker and other indorsers, is evidence of 
due diligence to ascertain it. (Preston u. Daysson, 7 La. R. 7.) 

In an action against the' drawer of a bill drawn at Alexandria, D. C, 
on New York, the bill being protested for non-payment, two letters 
containing notice were immediately afler put into the post-office at New 
York, one directed to the drawer at New York, and the other to him at 
Alexandria ; and a third notice for him was left at the counting-house of 
the acceptors. It did not appear that any inquiries were made as to the 
drawer's place of residence. He, in fact, resided at Fairfield, in Con- 
necticut, and this was publicly known, and particularly to one of the 
acceptors of the bill. It was held that the notice given was not suffi* 
cient; and that the drawer was discharged, because due diligence 
had not been used to ascertain his place of residence. (Barnwell v 
Mitchell, 3 Conn. R. 101.) 

And in another case (Hill v. Varrell, 3 Greenl. 233), a. bill was drawn 
at New Orleans on a person in York, Maine, and payable in Boston. In 
an action against the drawer, it appeared that no inquiry had been made 
to find him, when the bill was dishonored, but notice was put in the post 
office directed to him at New Orleans. He in fact resided in York. 
The court held that due diligence had not been used, and Mellen, C. J., 
who gave the opinion of the court, thought that inquiry for the drawer 
should have been made by writing to the acceptor at York ; and that if 
this had delayed the notice for a short time, it might still be evidence of 
due diligence. 

From these cases it appears that there is no presumption of law that 
•the place where a bill is drawn is the place of the drawer's residence. 
Therefore, if he do not in fact reside there, a notice sent addressed to 
him there is not sufficient, if no inquiry be made to ascertain his place 
of residence. In a case in South Carolina (Moodie t?. Morrell, 1 S. Car. 
R. 307), a different opinion was expressed ; namely, that the place where 
a note was drawn and indorsed shall be presumed to be the residence of 
both maker and indorser, for every mercantile purpose ; and the use of 
due diligence to find out either of them there will answer the demands 
of the law on this subject. 
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But in Massachusetts the court hare decided, in seTeral cases, that 
due inquiry ought to he made of persons who may he supposed to know 
the residence of parties. We will cite several cases. In Peirce v. 
Pendar, 5 Met 352, it was held, that although the notary testified ^^ that 
he was not able to find the indorser or any body who could tell him where 
he was, that he inquired of the cashier of the bank and others, for the 
indorser's residence, hut was unable to learn from any one where he 
then resided,'^ yet as he did not make any inquiiy of the maker or second 
indorser respecting the first indorser's residence, the notary had not used 
that reasonable diligence to ascertain the indorser^s residence which 
would excuse the want of legal notice to him of the dishonor of the 
note. ' 

So' in Phipps v. Chase, 6 Met 491, where an indorsed note, left in 
a bank for collection, is dishonored, and the cashier of the bank, not 
knowing the place of the indorser^s residence, merely inquires therefor 
of a person, having temporary charge of the post-office in the town where 
the Ixink is located, it was held that the cashier had not used due dili^ 
gence to ascertain the residence of the indorser, and therefore, if due 
notice of non-payment is not given to the indorser, he is discharged. 

When the indorser of a note dies before its maturity, it is necessary, 
in order to charge his estate, that notice of non-payment should be given 
to his executor or administrator, if there be any known to the holder, or 
who might be known to him on his using due diligence to ascertain. 
Where the notice in such a case was directed to the ** Estate of Henry 
J. Oliver, deceased,'^ and was put in the post-office at Boston for Roxbury, 
it was held to be a deficient notice, as an executor had been appointed 
at the time, who might have been ascertained upon proper inquiry. If 
the notice had been directed to " the legal representative," or to " the 
executor or administrator " of the deceased, without naming the executor, 
it might perhaps have been sufficient (see Pillow v. Hardemann, 3 
Humph. Tennessee R. 538), because such a notice would be directed to 
an existing person, though not by name, yet by clear description, and 
that person would know that it was addressed to him. But a notice ad- 
dressed to ^^ the estate," is as applicable to the testator^s heirs at law as to 
his executrix. But the holder of an indorsed note is only excused from 
giving notice to the executor or administrator of the indorser, when he 
neither knows, nor can by reasonable diligence know, whether there is 
one, or who he is, or where he resides. The use of due diligence to 
ascertain is all that is required. (Massachusetts Bank v. Sarah H. 
Oliver, Executrix, decided by the Supreme Court of Mass., March 
Term, 1853.) . 

In Wheeler v. Field, 6 Met. 290, on the last day of grace, on a • 
note that was dated at New York, where the maker resided when the 
note was made, a notary public took the note to the office of F., the 
third indorser, to inquire for the maker and other indorsers, and was 
told that F. was out, but that one H., whose office was near that of F.'s, 
might give him information ; whereupon the notary went to H.'s office ; 
but the person who had the charge thereof knew nothing of the maker 
or first two indorsers. The notary then protested the note, without 
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making any further inquiry for the maker. It was held, in a suit by the 
holder against the third indorser, that due diligence had not been used to 
find the maker's last place of business or residence in New York, and 
that the indorser was discharged. 

Decisions in New York. 

The fact that a bill was dated at a certain place, is not evidence that 
the drawer resides there, so as to dispense with the necessity of making 
inquiries for his residenoe ; and without due diligence in making inquiries 
in such a case, a notice sent to the place where the bill was dated will 
be insufficient (Carrol v. Upton, 3 Comstock, 272.) 

Notice of protest, sent by mail, directed to the drawer of a bill at the 
place \^diere the bill was drawn, there being no inquiry as to the place 
of his residence, is not sufficient to charge him. In such a case great 
diligence is not required, but some inquiry must be made. (Lowry v'. 
Scott, 24 Wend. 358.) 

A notary, ignorant of the place of residence of the indorser of a bill, 
inquired of a subsequent indorser, who pretended to . know the proper 
place, and whose interest it was to have notice sent there ; but he desig-. 
nate'd the wrong post-office, and the notice was sent accordingly ; it was 
held, that due diligence had been used, and that the notice was sufficient. 
(Ransom v. Mack, 2 Hill, 587.) 

Whether a notice of protest sent by mail to an indorser who has 
changed his residence is properly directed, depends on the fact whether 
or not he was accustomed to get his letters at the place to which the 
notice was directed. Accordingly, where an indorser who had removed 
from L. to A. still lived only half a mile from the post-office in L., 
where he had previously received his letters, while the post-office in A. 
was two and a half miles from his residence, it was held, in thejabsence 
of proof as to where he in fact received his letters, that a notice directed 
to Li. was sufficient. (Hunt v. Fish, 4 Barbour, 330.) 

A bill was drawn and dated at New York, on persons residing there, 
who duly accepted it. The drawers, however, actually resided at Peters- 
burg, Va. The bill was protested for non-payment, and on the same 
day, the clerk of the notary, after making inquiries, at the bank and else- 
where in New York, for the residences of the drawers, and being told 
that they resided at Norfolk, put two notices into the post-office, one 
directed to the drawers at Norfolk, and the other addressed to them in 
New York ; it was held a sufficient notice. (Chapman v, Lipscombe, 
1 Johnson's R. 204.) 

Notice to an indorser, directed to the place where he resided when the 
indorsement was made, is sufficient to charge him, though* in the time 
intermediate he may have changed his residence. Inquiries for the resi- 
dence of the indorser are unnecessary, where the holder has goojd reason 
to suppose that he knows where it is. (Bank of Utica v. Philips, 3 Wen- 
dell, ^8.) ... 

Independent of the statute of 1835, respecting the direction of notices 
of dishonor of notes and bills, it is sufficient to direct a notice of dishonor 
to the city or town where the person sought to be charged resided at tho 
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time he drew, made, or indorsed the instrument, unlew he spemfici 
thereon the postofiice where he received his letters, and where theie 
are several post*ofRces in the same town, it is not necessaiy to direct it 
to the post-office nearest the residence of the party. (Bemer v. Downer, 
23 Wend. 620.) 

Where the holder of a note was apprised before it fell due that one of 
the indorsers was dead, and that his will had been proved, and was re- 
corded in the surrogate's office, it was held, that a notice of non-pay- 
ment addressed to the deceased indorser by mail, and not to his personal 
representatives, was insufficient to chi^ge his estate. (Cayuga Bank v. 
Bennett, 5 Hill, 236.) 

A note was payable at the plaintiff's bank, in the town of W., where 
the indorser did business, and received his letters. The hidorser, how- 
ever, resided in an adjoining town, where notice of protest was sent hf 
•mail ; held sufficient, it not appearing that the plaintiff knew of any 
other place where the indorser received his letters, and the indorser not 
having specified where he wished notice of dishonor of the note to be 
left or sent. (Seneca (Tounty Bank v. Neass, 3 Comstock, 443.) 

The cashier of a bank who indorses paper money for collection b a 
party to the same, and a notarial certificate which stated that, upon the 
next day after presentment, notices of protest, addressed to the drawer 
and indorsers respectively, were inclosed in an envelope and sent to the 
cashier, was held sufficient evidence of the protest in respect to all the 
parties, and of notice thereof to the cashier. (Bank of United Stat^ o. 
Davis, 2 HUl, 451.) 

Where the drawer of a bill is partner of the house or firm upon which 
it is drawn, it is not necessary for the holder to prove notice of dishonor. 
(Gowan v. Jackson, 20 Johnson's R. .99.) 

Where the indorsers and acceptors are members of the same firm, no 
notice 6f dishonor is necessary* (Bank of Jlochester v. Monteath, 1 
Denio, 402.) 

If one of two co-indorders, being joint payees of a note, but not partners, 
dies before maturity of the note, notice of dishonor must be given to the 
survivor, and to the personal representatives of the deceased, in order to 
oharge the survivor. (Willis v. G*«en, 5 Hill, 232.) 

Where the payee of a note not negotiable indorses in blank, notice to 
him of non-payment is not necessary. He stands to his indorsee in the 
relation of principal, and not of surety, and has no right to insist upon a 
demand of the maker and notice of non-payment (Seymour v. Van 
Slyck, 8 Wend. 404.) 

Notice of presentment and non-payment of a check is necessary, before 
an action can be brought on it against the drawer. (Harkerv. Ander- 
son, 21 Wend. 372.) 

But it has been decided by the Court of Appeals m New York, in the 
case of Bowen v. Newell, Uiat checks upon a bank made payable at 
a day different from that on which they are dated, are to be treated as 
bills of exchange, and as such they are entitled to three days' grace. To 
avoid protest for non-acceptance, and to insure payment on the day, thej 
should be drawn with the words, ^^ Without grace, acceptance wmved-'* 
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The ioBtrument in the above case was as follows : — . * 

" New York, Oct. 6, 1849. 
" Cashier of Thompson Bank : — Pay Zenas Newell, or order, two 
thousand dollars on the 12th instant. 

(Signed,) B. Seasls 6i Son.** 
Indorsed, ** Zekas Nbwell." 

The Thompsoii Bank was in the State of Connecticut, the instrument 
was presented there for payment on the 12th of October, and, payment 
being refused, was on the same day protested, and due ngtice of such 
protest was given to the indorser. It was proved at the trial, that it was 
the uniform usage of the banks in Connecticut, and of the above-named 
bank, to pay such checks on the certain day named, and, in case of non- 
payment, to have them protested on diat day. 

The Court of Appeals held, that this instrument was a bill of exchange, 
and subject to days of grace ; and that evidence of the usage of me 
banks in Connecticut was not admissible to show that, by the law pf 
that State, the instrument would receive a different cozistruction from 
that which would be given to it in New Yoik. The demand of payment 
and the notice to the indorser were therefore held premature, and the 
indorser was held discharged. * 

Notice to. and hy an Agents and his LicMlity. 

. Notice to a regularly authorized agent will be notice to Uie principal. 
Hut telling a man^s attorney that a bill is dishonored, is no notice, unless 
the attorney has more than the usual powers. So where the name of an 
ixidorser on a note is signed by another person, as his attorney, under a 
power to indorse notes for him, a notice to the attorney is not sufficient 
to charge the indorser, the authority to indorse not being of itself an au- 
thority to receive notices. {Richards v. Morgan, 16 Martin, 89.) 

Where an agent draws a bill in his own nagie, but for account of his 
principal, notice must be given to the agent, who is the drawer. Giving 
notice to the principal, who is not a party to the bill, is not sufficient. 
(Grosvenor v. Stone, 8 Pick. 79.) * 

But where a bill was drawn by the master of a ship, on account of the 
owners and by their authority, Imt in his own name, it was held that the 
owners were liable on being duly notified of the dishonor of the bill. 
{Wallace v. Agry, 4 Mason, 336.) 

If an agent indorses a note or bill in the name of another, without au- 
tboritv, notice must be given either to the ostensible a^nt or the princi • 
pal. "(Clay v. Oakley, 17 Martin, 137.) 

Agents for collection are holders for the purpose of giving notice of 
non-payment, or receiving the same ; but such an agent, like any holder, 
is not bound to give notice to all the prior parties, but may give notice to 
his immediate indorser, who is to give notice to the other prior parties. 
(Mead v. Engs, 5 Cowen, 303 ; Bank of the U. S. v. Davis, 2 Hill, 451 
Howard v. Ives, 1 Hill, 263.) 

Agents who receive bills before maturity ios collection are held to 
strict vij^ance in making presentment for acceptance, and giving notico 
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of non-acceptance, and if chargeable with negligence, are subject to the 
payment of all the damages sustained by the owner. (Allen v. Suydam, 
20 Wend. 321.) 

A demand of payment pf a note by a notary, or by a person having a 
parol authority for that purpose, or the lawful possession of the note, is 
sufficient ; «nd the notary of the person authorized to make demand may 
give notice of dishonor. (Bank of Utica v. Smith, 18 Johns. 230.) 

Where a bank receives a note for collection, it is bound to give notice 
of non-payment to the indorsers, and neglect to do it makes the bank lia- 
ble. (Bank of Utica r. M'Kinster, 11 W6nd. 475.) 

Where a bank receives*a note for collection, it is bound to employ a 
person of sufficient competency and fidelity for protesting the same. 
(Smedes v. Utica Bank, 20 Johns. 384.) 

And it has been decided since in New York, that the bank is answer- 
able for a mistake made by a notary employed by the bank in giving 
proper notice on the dishonor of a bill. The Court of Errors decided 
that a bank receiving for collection a bill of exchange, drawn in New 
York upon a person residing in another State, is liable for any. neglect of 
duty occurfing in its collection, whether arising from the default of its 
officers here,Jts correspondents abroad, or of agents employed by such 
correspondents. 

This liability may be varied, however, either by express contract, oi 
by implication arising from general usage in respect to such paper. It 
is competent, therefore, for the bank to show an express contract, vary- 
ing the terms of its liability, or, in the absence of a judicial determina- 
tion upon the point, to show that, by the usage and custom of the place, 
a bank thus receiving foreign paper is liable only for its safe transmis- 
sion to some competent agent, and is not responsible for the acts or omis- 
sions of such agent, or of any subordinates employed by him. 

The inquiry, however, in such case, is not as to the opinion of mer- 
chants, however general; as to the law of the case, but as to the usage 
and practice in respect to such transactions, or the general understand' 
ing of merchants as to the nature of the contract evidenced by tiieir acts, 
so as to enable the court to give the contract a correct interpretation. 

Where a debt was lost by the omission of a notary to give notice of 
the non-acceptance of a bill presented before maturity, it was held not to 
excuse a bank which had received the same for collection, that, by the 
law merchant of the place where the bill was presented, notice of non- 
acceptance was deemed unnecessary ; but that, on the contrary, as the 
lex loci contractus governed in a case like it, it was the duty of the bank 
to have given the necessary instruction to its correspondents. The omis- 
sion to give notice of non-acceptance happening through the default of a 
commissioned public officer, a notary, does not vary the rights of the pai- 
ties ; pro hac vice, he acted merely as the agent of his employers, and 
not in his official capacity, (S. and M. Allen v. Merchants' Bsmk, N, Y. 
decided in the Court of Errors,) 

In a recent case (Warren Bank v, Suffolk Bank) decided by the Su- 
preme Court of Massachusetts, at the March Term, 1853, but not yet re- 
Dorted, in which the plaintiffs sought to recover of the defendants for 



Proceedings on Non-acceptance and Non-payment, 85 

negligence, in not duly demanding of the maker payment of a note, left 
w^ith them by the plaintiffs for collection, and where the note in question 
ivas placed by defendants in the hands of a notary public, and all the 
alleged negligence was on his part, it was held as follows : — 

" Where the nature of the business requires the employment of a sub- 
agent, the bank with which a note or bill is left for collection is not re- 
sponsible for the neglect or default of such agents. This rule was sanc- 
tioned and applied* by the court in Fabens v. Mercantile Bank, 23 Pick. 
382, and Dorchester and Milton Bank v. New England Bank, 1 Gush. 
177. The question that arises in the present case is, whether the duty 
of making a proper demand on the promisor^ of a note left for collec- 
tion is one that devolves wholly upon the collecting hanky or one that may 
justify the appointment of a sub^agent^ and whether ^ upon showing due 
diligence and fidelity in the selection of such sub-agent^ the further re- 
sponsihility for his defaults rests upon the sub-agent alone, 

" Upon this point there has been some difference of opinion entertained 
by different judicial tribunals. The cases cited from New York are sup- 
posed to be adverse to such exemption from liability for the defaults of 
a notary public, to whom the note or bill has been committed by the col- 
lecting bank, for the purpose of demand and protest. * 

*' Other legal tribunals have held that such delivery of the note to a 
competent 'notary public was a case of sub-^ency, and without further 
responsibility. (Baldwin v. Bank of Louisiana, 1 Louis. Ann. Rep. 13 ; 
4 Wharton, 103.) 

" But all that is necessary to decide in the present case is the question 
©r the competency and effect of certain evidence offered by the defend- 
ants to show the usage of the banks in Boston, as to the mode of making a 
demand in case of the non-payment of notes sent to them fos collection. 

" It was admitted by the courts of New Yofk, that the collecting bank 
would not be chargeable for the default of a sub-agent, if there had been 
any understanding or agreement, express or implied, that the note was 
to be transmitted to a sub-agent for collection. The effect to be given 
to the usage of banks was particularly declared by this court in the cases 
of Dorchester and Milton Bank v. New England Bank, supra^ and Chic- 
opee Bank v. Eager, 9 Met. 583. 

" In the present case the defendant offered to show that it^was the inva- 
riable usagie of the banks in Boston, including the Suffolk Bank, where 
notes have been sent to them for collection by other *banks, if such notes 
were not paid at the proper time, to place them in the hands of a notary 
public for demand and protest, and that they had charged the plaintiffs^ 
and the plaintiffs had paid^ the fees of the notary in such cases. 

" This evidence of the usage and course of business was proper, and 
ought to have been admitted. Those dealing with the bank, and espe- 
cially the plaintiffs, as to whom knowledge of the course of business was 
shown to exist, are bound by it, and it would authorize a jury to find, if 
necessary, an implied agreement or assent to the appointment of such 
notary public as a sub-agent for the making a demand and protest, re- 
quiring only on the part of the tollecting bank due diligence and care 
in the selection of a proper notary. 

6 
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^ This evidence was excluded as immaterial, and for this cause die ver- 
dict is to be set aside and a new trial had.*^ 

Where a bank receives a note for collection, it is bound to use reason- 
able skill in making the collection, and for that purpose is bound to make 
a reasonable demand on liie promisor, and in case of dishcmor to give 
due notice to the indorsera, so that the security of the note shall not be 
lost or essentially impaired by the discharge of the indorsers. As an 
agent, such bank is bound to the use of reasonable skiU and ordinary dfl- 
igence. 

In general, the rules of law in regard to the presentment of ImUs of 
exchange and promissory notes for payment, and for giving notice to in- 
dorsers, in case of dishonor, are so plain and simple, so well known by 
notaries publib, cashiers of banks, attorneys, and brokers, that any fail- 
ure to comply with diem, by an agent acting in behalf of another, would 
carry with it such proof of either wt^it of skill or want of diligence, as 
to render him liable to his principal. It is, therefore, often laid down in 
general terms, that where the holder of a bill or note has lost his remedy, 
by these means, against a responsible party, and thereby sustained dam- 
age, he has his remedy against his agent. 

But an agent is not liable fir injuries that are caused hyhia m%9taie 
in any douhtfid matter of law^ or when the law depends on statute 
provisions so recently passed as not to be generally known, or on decis- 
ions of courts, either not promulgated at the time, or so recently given 
as not to be generally known among business men. (Mechanics^ Bank at 
Baltimore t^. Merchants' Bank at Boston, 6 Met. 13, 25, and 27.) 

It is no part of the duty of a notary to give notice of protest, and the 
certificate of a foreign notary is no evidence of such notice. (Bank (A 
Rochester t?. Gray, 2 Hill, 227.) 

The notarial certificate (in New York), to satisfy the statute, must 
show a presentment for payment by the notary himself If it state that he 
caused it to be presented, it is inadmissible. (The Onondaga County 
Bank v. Bates, 3 Hill, 53 ; Wamick v. Crane, 4 Wend. 460.) 

In this case, the court say, '^ The duties of a notary in presenting 
promissory notes and bills of exchange cannot be performed by his clerk 
or a third person. So in Vandewdl v. Tyrrell (Mood. & Malk. 87), 
where a clerk* presented the bill and afterwards drew up the certificate 
of protest, which wag signed and sealed by the principal in the usual 
form. Lord Tenderden said it was a void protest.^' 

Notice in Case of Guaranty. 

If there is a guaranty on a bill or note, it is not absolutely necessaiy, 
as in case of an indorser, to give to the guarantor immediate notice of 
the dishonor of the bill or note, but it is expedient and advisable to do sa 
It is only incumbent upon the guarantee to make a proper demand of 
the maker of Htub note, and upon his default, to give notice thereof to the 
guarantor widliu a reasonable time afterwards. What is reasonable time 
depends upon the circumstances of each case, and is governed by the 
consideration, whether the guarantor has suffered any injuiy by the want 
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of an ioiinediate notice ; if he has, then, to the extent of that injury, ha 
will be discharged, but not beyond the injury or loss actually sustained 
by him« Thua, if tbe maker of a note is solvent when the note falla 
due, and becomes insolvent before notice of his default be given to the 
guarantor, die latter will be discharged, because of the entire loss of a 
claim which he might have enforced, if he had received due 'notice. 

In Ohio a guarantor is entitled to notice and presentment to the maker. 
(See Bayley on Bills, Ch. VII., sect. 2, pp. 291-2^, 5th edit.) 

Where one contracts in the form of a guaranty upon the back of a 
promissory note, he cannot be made liable as indorser, nor can he insist 
<m a demand and notice, or make the want of it a defence c^ainst a^ 
actiOQ. « (Brown v. Curti^i, 2 Comst. 225.) 

A guarantor of a promissory note^ that is payable on demand, is dis- 
charged from his contract of guaranty by the omission of the holder to 
^ve him notice, within a reasonable time, of demand (m the maker and 
non-payment by him \ provided the maker was sdvent when the guar« 
anty was made, and became insolvent before notice of non-payment was 
given ; and in such case, if notice be not given until fourteen months 
after demand on the maker, it is not within reasonable time, (Whiten 
V. Mears, 11 Met. 563.) . 

Form of Notice, 

We hav^ seen, that notice of the dishonor of a bill or note may be 
either verbal^ at least where the parties are resident in the same town, 
or it may be by a written communication, left at the park's domicile or 
place of business ; and in this case it need not be given to him in person, 
it is sufficient to deliver it to some suitable person at his domicile -oi 
place of business ; and if it be sent by post or any other general cc»iyeyo 
ance, it is enough for the party to prove that he put the written notice, 
with the proper address^ at the proper tune, in the post<office, and it is 
then immaterial whether it actually reached the party entitled to notice 
or not. 

No certain set of words or phrases is prescribed for giving such liotice. 
All that is required is, that the notice contain a true description of the 
bill or note, so as to identify it, and that it states that it has been pre« 
sented for acceptance, if it is a bill which has been dishonored by non- 
acceptance, or that it has been presented for payment, if it be an ac- 
cepted bill or a note which has been dishonored for non-payment, and 
that it has been dishonored and protested for non-acceptance, or non- 
payment, as the ease may be, and that the holder, or other party sending 
the notice, looks to the party to whom notice is sent for indemnity and 
satisfaction, or for payment. Nor is it essential tiiat these statements 
should appear in positive and express words ; it will be sufficient if &e 
language used imports it by a fair and reasonable inteipretation, (Sto- 
ry on Bills, ^ 301.) 

The form of notice has been the subject of frequent litigation, and it 
is of the utmost importance that notaries and bankers should be particular 
in their form. Many forms of notaries in different States merely state 
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that the note (describing it) has not been paid, or has been protested 
According to the latest decisions in New York and Massachusetts, as 
well as in England, a notice ought to state also, that the note or bill was 
duly presented for payment at its maturity, and dishonored. But the 
holder may choose such language as he sees fit to convey this informa- 
tion, and is not bound by any certam set of words. 

Before we cite the different decisions on this question, we would at 
once call the attention of the reader to the point, that, where a note or 
bill is payable at a bank, the note or bill being lodged at the bank, ready 
to be delivered up upon payment, .and the promisor being obliged to pay 
at the bank, a neglect to call and pay the note is a dishonor of it, and 
no other special deniand is necessary. A notice, therefore, that«uch a 
note is not paid, or is protested for non-payment, necessarily implies that 
the note has been dishonored, because the simple- fact of non-paymcDt 
implies demand and refusal of payment. But where a note is payable 
at large, it is necessary )o state in the notice that thO' note or hill has been 
duly presented^ and its payment refused^ or that the instrument ha3 been 
dishonored^ which implies due presentment and refusal. 

In an action brought by the United States Bank against the indorser of 
a note, dated July 20th, 1829, and payable at the office of the United 
States Bank at Chillicothe, in sixty days, it appeared that the notice of 
non-payment described the uote correctly except in stating- that it was 
dated September 20th, 1819 ; and it also appeared that there was no other 
note payable at the same place indorsed by the defendant, and having 
the same makers. It was held, that the notice was sufficient, as the de- 
fendant could not have been misled by it. (Mills v. The Bank of the 
United States, 11 Wheat. 431.) 

And further, a notice sent to an indorser by a notary. public, who had 
presented the note for payment, did not state who was the holder of the 
note, or at whose request the notice was sent. The notice was held suffi- 
cient. Parker, C. J., giving the opinion of the court, said : " No particu- 
lar form is necessary ; the great object of the notice is to put the party 
affected by it on his guard ; and if he is informed of the two principal 
facts, that the note is dishonored, and that the holder looks to him for 
. payment, he may easily acquire all other knowledge necessary for his 
safety." (Shed v. Brett, 1 Pick. 401.) 

Ahd in the case of The Bank of the United States t?. Cameal, 2 Pet. Sup. 
Ct. R. 543, Story, J., giving the opinion of \he court, says : " A sugges- 
tion has been made at the bar, that a letter to the indorser, stating the 
demand and dishonor of the note, is not sufficient, unless the party send- 
ing it also informs the indorser that he is looked to for payment. But 
when such notice is sent by the holder, or by his order, it necessarily im- 
plies such a responsibility over. For what other purpose could it be 
sent ? We know of no rule which requires a formal declaration to be 
made to this effect. It is sufficient if it may be reasonably inferred from 
the nature of the notice." 

It is not necessary, by our law, that the notice of the dishonor of a for- 
eign bill of exchcmge should be accompanied with a copy of the protest 
(Hooker v, Anderson, 21 Wend. 372.) 
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In Gilbert v, Dennis, 3 Met. 495, the notice sent was as follows : -■- 

" Boston, May 4th, 1838. 
** Mr. Lewis Dennis : — Sir : I have a note signed by C. E. Bowers, 
and indorsed by you, for seven hundred dollars, which is due this day 
and unpaid ; payment is demanded of you. 

" C. C. Gilbert." 

The court held this notice to be bad. In their opinion they say : — 

" In order to charge an indorser who is liable only conditionally for 
payment, in case of a dishonor of the note at its maturity by the maker, 
and notice thereof to the indorser, notice of such dishonor must be given 
him by the holder or his agent, or some party to the bill ; mere notice of 
non-payment which does not express or imply notice of dishonor, is not 
such notice as will render the indorser liable. Thfe notice comes from 
an individual, and not from a bank. An averment, therefore, that it was 
unpaid, did not, by necessary implication or* reasonable intendment, 
amount to an averment or intimation that payment had been demanded 
and refused, or that the note had been "otherwise dishonored." 

" Suppose a note payable at a bank, in terms or by the agreement of par- 
ties, or tacit agreement arising frorti usage or otherwise ; it is the duty of 
the promisor to pay it on the last day of grace. The dishonor of such 
note consists in the non-payment at the bank. If then, after the time of 
payment has elapsed, notice be given to the indorser, that the note is un- 
paid, it is -notice that it is dishonored; whereas in a case of a private 
holder, in regard to a note which requires presentment and demand to 
fix the holder with a default, notice in the same words that it is unpaid, 
would not necessarily imply that it was dishonored." 

In New York the same question has been decided, and particularly re- 
viewed, in the case of Dole v, Grold, 5 Barb. R. 490. The notice there 
ran as follows : — 

" Buffalo, Sept. 8th, 1847. 

" Dear Sir : — A note of $ 22.50, made by Andrew Cole and paya- 
hYe to your order, and indorsed by you, is due this day, and has not been 
paid. You will therefore take notice that I am the owner and holder of 
said note, and look to you for the payment of the same. 

" Yours, &c. 

C. R. Gold." 

The court held this notice clearly defective, because it did not contain 
information that the note was dishonored, or in other words, that it had 
been presented for payment and payment refused. The court say: 
** Whatever will show the dishonor is sufficient. Where a note is made 
payable at a bank, or other particular place, it is the business of the 
maker to have funds there at the time to take it up, and if he neglect to 
do so, he dishonors his note, and it is sufficient to inform the indorse]? of 
that fact. No personal demand of the maker is necessary. But the 
maker of a negotiable promissory note, payable at large, which may be 
transferred ad infinitum, without his knowledge, does not dishonor his 
note imtil, upon due presentment and demand, he refuses or neglects to 
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pay it In such case, the holder must make a personal demand, or wkat 
is equiTalent to a personal demand, of the maker, before he can claim, as 
against the indorser, that the note is dishonored. (Taylor v. Snyder, 3 
Denio, 145 ; Gilmore v. Speis, 1 Barb. S. C. Eep. 1^.) I confess I 
am unable to perceive upon what ground this rule can be called illiberal. 
It prescribes no particular form of notice, which business men must go 
to a law-book to learn, and which must be adhered to even at the ex- 
pense of substance. It simply requires the holder, in such language as 
he may choose to adopt, to inform the indorser of the fact that the maker, 
<m being called, upon, has neglected to pay &e note ; Uiat the contin- 
gency upon which the ind<Nrser^s promise to pay the note depended, has 
happened, and that his liability has become absolute ; or, in other words, 
to do what he agreed to do as the condition of having the indorser's se- 
curity. This is a condition of the contract important to the indorser, 
whose rights are as worthy of protection as those of the holder, and I 
cannot see upon what principle tiie courts can depri^pe him of ltd benefits. 
It is no answer to say that the holder cannot recover in an action a^iinst 
the indorser, without proving the dishonor of the paper by the party 
primarily liable. The indorser is not bound by his contract to incur the 
trouble, esqi^ense, and business discredit of a lawsuit to find out his liabil* 
ity. He contracted fi)r a cheaper, fairer, and more business-like mode 
of information, and he has a right to it, and by the rules of fair-dealing 
he has a right to rely on it. And I have no doubt that, if an indorser has 
been induced to pay the paper indorsed by him, by a false notice of its^ 
dishonor, he may recover back Ae money from the party who has thus 
fmudulently obtained it.'' 

The cases of Mills v. The. Bank of the United States, and the Bank of 
Alexairfria v. Swarni, both decided in the Supreme Court of the United 
States, have been frequently cited as warring with the above principle ; but 
upon examination it will be found, that in both those cases Uie notes were 
payable at a bank, and hence the notice saying that the notes had not been 
paid was tantamount to their being dishonored. The words used by the 
judge in delivering the opinion must be taken with special reference to 
the facts in the case. 

The law, no doubt, requires, at the present day, that the notice should 
contain the information that the note or bill was duly presented and pay. 
ment reAised, ot, in other words, was dishonored. We give below 
several forms of notices, which may be safely used. 

Another point in giving notice which must be carefblly observed is, 
Jiat the note or bill dishonored should be correctly described, becauso 
much litigation has been had on &at point, and a mistake in die descrip* 
tion of the instrument may still lead to litigation. 

The general rule on this point is stated to be, that a mistake in stating 
any fact in a notice will not vitiate it, if the person to whom it is sent is 
not misled by the mistake. (Bayley on Bills, p. 253, 5th ed.) 

In the case of Mills v. The Bank of the United States, 11 Wheat 431, 
it appeared that the notice of non-payment described the note correctly, 
except in stating tfiat it was dated " September 20iA, 1819," when thfe 
note in fact bore date " July 20thy 1829 " ; it also appeared, that the** 



Proceedings on Non^iteeeptanee and Non^pt^ftnent, U 

uras no other note payable at the same place, indorsed by the defendant, 
and having the same makers. It was held that the notice was sufficient, 
as tile defendant could not have been misled by it. 

hk another case, the notice to an indorser, which was sent on the 
last day of grace, Januaiy 6th, called the note ^^Jotham CusMng's 
note '' ; the name of the maker being in fact Jotham Ouahman ; and also 
said that the ^ote became due January 3d. In an action against the 
indorser. Judge Parker directed the jury to find for the {Plaintiff, if they 
believed that tiie defendant must, from the notioe, have necessarily known 
what note was intended, which they accordingly did. - And the whole 
court considered the direction correct. (Smith v. Whiting, 12 Mass. R. 6.) 

In New York several cases have been decided on this point, which 
seem to be conflicting. The main point decided in Remer v. Downer, 
23 Wend. 629, i\ that it was not a. question to be lefl to the jury to 
decide whether the written notice which was sent was upon its face a 
auflioient: notice to apprise Remer of the dishonor, and whether it was 
calcullited to mislead him ; but that the court must decide on the suffi- 
ciency of the notice. The court further decided, that notice of non- 
payment of a note, erroneous in amount, and directed on its face to a 
person other than the one sought to be charged as indorser, is not suffi- 
oient, although it be directed cm tiie out^de to the indorser of the note 
by his right name. 

In the case of &e Cayuga Qounty Bank v. Warden & Griswold, 1 
Comstock, 413, the note for the non-payment of which notice was given 
ran thus : — 

" $ 600. Ninety days after date, I promise to pay to the order of F. 
I#. Griswold and E. A; Warden, six hundred dollars, for value received, 
i^t the Cayuga County Bank. 

w Auburn, N, Y., January dOth, 1848. S, Wahden." 

(Indorsed,) " F. L. Griswold. 

E. A. Warden." 

The note at its maturity was in the plaintiff's bank, and was protested 
for non-payment. A notice of protest was served on each of the defend- 
ants, addressed to them separately, and was in these words : — 

^^ $ 600. Cayuga County Bank, Aubumy May Sdj 1843. 

** Sir : — Take notice that S. Warden's note for three hundred dollars, 
payable at this bank, indorsed by you, was this evening protested for 
non-payment, and the holders look to you for the payment Uiereof. 

" Your obedient servant, 

" P. B. Eaton, Notary Puhlicr 

It was objected to the notice, that it misdescribed the note as to the 
amount, and in not stating that it was indorsed by the defendants jointly. 

The court say : " It is well settled, in accordance with good sense, 
that an immaterial variance in the notice will not vitiate it. The vari- 
ance must be such as that, under the circumstances of the case, the 
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notice conveys no sufficient knowledge to the indorsers of the identity of 
the particular note which has heen dishonored. 

^^Now, haying the accessory facts, namely, that this was the only 
note in this bank drawn by S. Warden and indorsed by the defendants, 
and the intimation conveyed by the figures *• 600 ' upon the margin of 
the notice, who can doubt but that this notice conveyed to the minds of 
the defendants the information that this identical note had. been dis- 
honored, although it misdescribed the note as it respects the sum for 
which it was made in the body of it ?'' 

The case of Remer v. Downer, 23 Wend. 629, before cited, is in 
perfect accordance with this last case, as well as that of Dole v. Grold, 
5 Barb. 290." . In Remer v. Downer, the court say : — 

^^ The judge should have decided the question himself whether the no- 
tice had been properly directed, so as to charge the indorser. 

" The note in this case was drawn by Young for $560, payable to 
Whitaker or order, at the Chemung Canal Bank, in eighteen months, 
indorsed by Whitaker and subsequently by Remer, and the notice which 
was sent was directed on the face of it to W. T. Williams, Cashier, 
informing him that Young's note for $ 999.52, indorsed by him, was pro- 
tested for non-payment, and that the holders looked to him for payment 
This notice was not directed to Remer, and did not describe any note that 
he had indorsed for Young^ either as to date, amount, or time of payment 
Nor did it contain any intimation that it was the note which he had 
negotiated eighteen months before. It is perfectly clear, therefore, that 
this notice must be held to be insufficient 

'^ Had the note itself been correctly described, I should be inclined to 
the opinion that the misdirection of the notice on its face would have 
been cured by the correct direction on the outside of the letter. But a 
notice, in cases of this kind, which js barely enough to put the indorser 
upon inquiry, is not sufficient. It should be such a notice as to convey a 
distinct impression that the note indorsed by him has been duly pre- 
sented to the maker for payment and has been dishonored." 

A notice of non-payment must show that presentment was made at the 
proper time and place, and that payment was refused. A notice, there- 
fore, which stated that the note was " this day presented for payment ^^^ 
it being without date, was not sufficient. ( Wynn v. Alden, 4 Denio, 163.) 
The court said in this case : " Payment of a note should be demanded at 
its maturity, when it becomes due and is payable ; and the notice should 
so state. The fact of such presentment and dishonor of the note may 
appear in express terms, or by necessary and reasonable implication from 
what the notice contains, and it must appear in one form or the other, or 
the notice will be defective. This notice only states that the note was 
presented * this day^ and payment refused. But the notice being without 
date, it is impossible to ascertain, from the paper itself, what day in par- 
ticular was intended." 

Where the notice stated, that the note was demanded on the fourth 
day of July, the indorser was discharged. (Ransom v. Mack, 2 Hill, 
687.) 

Where the notice stated that a note, payable at a bank, was protested 
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for non-payment on the day of its maturity, it was held a sufficient no- 
tice. (Cayuga County Bank %. Warden, 1 Comst. 414. See the same 
case above.) 

A note payable at a bank in New York, being dishonored, notice was 
sent to the indorser in Massachusetts, by a notaiy public, informing him 
that a promissory note, describing it, had been protested for non-payment, 
and that the holders looked to the indorser for payment of the same ; it 
was held by the Supreme Court of Massachusetts, that, if such letter was 
seasonably put into the post-office at New York, a jury might infer there- 
from that legal notice had been given to the indorser of the non-payment 
and dishonor of the note by the maker. (Housatonic Bank v. Laffin, 6 
Cushing.) 

A notice of protest, which stated that the note " was, on the day that 
the same became due, duly protested for non-payment," was held to 
communicate, by necessary implication, the fact that a demand of pay- 
ment was •made on the proper day, and at the proper place, and was re- 
fused, and was therefore a valid notice. The notice must contain such a 
description of the note as might have enabled the indorser to ascertain 
its identity, and must also communicate the fact of its dishonor. .The 
omission to state, in a notice of protest, the time when and the place 
where a note became payable, are immaterial, if the facts which are 
stated are sufficient to convey all necessar)^ information. (Cook vu 
Litchfield, in New York Superior Court, 1852.) 

The liability of an indoi^er of a promissory note or bill of exchange 
Xs governed in all cases by the law of the place where the indorsement 
is made, and by indorsement is to be understood the contract itself, not 
the mere act of writing the name on the back of the instrument ; the 
place of its effectual transfer is the place of the contract, and the law 
which there prevails governs its construction. The maker and indorser, 
living in Michigan, sent notes, indorsed and signed there, to the agent of 
the maker, residing in New York, to be delivered to a creditor of the 
maker, residing in New York, in satisfaction of his debt; the contract 
of indorsement was held to have been made in New York, the agent of 
the maker being to all intents the agent also of the indorser, for the pur- 
pose of a transfer and delivery. (Ibid.) 

We now give several forms of notices, which may be safely followed. 

Notice where a Note^ payable at a Bank or any other Place specified^ 

Jias been dishonored and then protested. 

9 Boston^ — « , 1852. 

Please take notice, that a promissory. note dated , signed 

by , payable to , at the E^ank of- 

for the sum of  y^yiy Dollars, indorsed by you, 

has been dishonored, payment having been duly demanded at its maturity 
and refused, and that the said note has therefore been protested for non- 
payment, and that the holder looks to you for the payment thereof. 
• Yours, &c. 

, Notary PMic, 

To . 
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It will be observed that the day when the note was disfaoncHred has not 
been specified, which the common form^do, saying '* has this day leen 
protested.^^ If the notice should be made out and sent on the day after 
the note falls due, and the notice should read *^ has been this day diS' 
honored^'* it might perhaps lead to litigation, in so far as it implies diat 
demand had not been made on the proper day, which would dischcffge 
the indorser. The aim should always be to avoid even the possibility 
of litigation. The notice, however, should be dated. (See Wynn v. 
Alden, before oited.) 

Notice of Non'acceptance of a Bill of Exchange to the Drawer. 

Boston^ Mas8.^ , 186 . 

Take notice that a bill drawn by , in favor of , and 

directed. to , at , for the sum of $ , dated at  

the day of , 185 , and payable days after [date 

or sight as the case may be], was this day duly presented to the 

said for acceptance, and acceptance was refused. The said 

bill having been dishonored was duly protested [by me] for non-accejpt- 
ance, and the holder looks to you for payment of principal, interek, 
damages, costs, and charges thereon. 

^ Your ob't serv't, 

, Notary Public. 

To 

NoHct of Non-payment of a Bill of Exchange to the Drawer and hr 

doreer thereof 

Boston^ Mass. — — , 186 . 
' SiW:— 

Take notice, that a bill drawn by , in favor of , 

for the sum of -, dated at , the day of-- , 185 , 

payable days after [sight or date as the case may be], directed 

to at , and indorsed by, and accepted by . , was 

duly presented for payment at its maturity to, and payment was de- 
manded of, the acceptor, but wajs refused. The said bill being dis- 
honored, the same was duly protested for non-payment [by me]^ and the 
holder looks to you for payment of principal, interest, damages, costs 
and charges thereon* 

Your ob't serv't, 

, Notary Pvhlic. 

To 

If the notice be not given by the notary, the words afler proteeited, 
** by me,** must of course be omitted. 

*" Forpi of Notice used in Virginia. 

Richmond^ Va. 18 

Take notice that note for 9 , dated the — day 

of , 18 , and payable ^— days after date \o the order of 

, at the Bank of , and indorsed by 
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 M.  » i i i«" , being due and unpaid, the same was this day presented by me 
at said Bank , and payment thereof then and there demanded, 

which was refused. Whereupon the scud note was dishonored, and 
I duly protested the same for non-payment, and the holders look to you 
for payment as indorser thereof, for principal^ interest, damages, costs, 
and cnarges. 

Done at the request of the Cashier of the Bank of 

 ' '  Notary Public. 

To  - 

Ridmond^ Va,  , 18 • . 
^ake notice that a IhII drawn by ——*——-, in favor of 



for the sum of $ — , dated at -the — day of , 18 , 

ttnd payable  ^ days after date [or si^t] , and in- 

dorsed by ■' '■ ' , being due and unpaid, on this day the same 
was in the usual hours of business presented by me . , and 

payment thereof then and there demanded, which was refused. Where- 
upon the said bill was dishonored, and duly protested by me for non- 
payment, and the holder looks to you for payment of principal, interest, 
damages, costs, and charges thereon. 

Done at the request of the Cashier of the Bank of Vii^ginia. 

 ^" ' * ■' , Notary Public, 

To -r-. 

Notice of Non'O^cceptance of a BiU of Exchange to the Indorsers 

thereof 

Boston^ Mas^.^ ■, 185 . 

Sm : — 

Please take notice, that a bill drawn by ■-, in favor of '    , 

for the sum of $ •, dated at — — ^, the — day of 



185 , and payable '  '   . ' days after [date or sight as the case may 

be], directed to — '• — ' — — at ^ — »-, and indorsed by , was 

duly presented for acceptance to the said drawee, and acceptance was 
refused. The said bill, having been dishonored, was protested for non- 
acceptance, and the holder looks to you for payment of principal, in* 
terest, damages, costs, and charges thereon. 

Your ob't serv't, 

.*- , .   . .., Notary Putdic, 

What toill excuse the Want of Presentment or Protest and Notice of 

Dishonor^ 

When the presentment of a note or bill, at the proper timef was im- 
possible by reason of unavoidable accident or by superior force, such as 
the prevalence of a malignant disease, the sudden illness or death of the 
holder, the stoppage of the mail or road by freshets, efc., war, or other 
circumstances interrupting the intercourse between place and place,-— in 
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these cases the law excuses delay, and a subsequent presentment, when 
it becomes possible, will be good. And the like causes will excuse^ un- 
seasonable notice of the dishonor to drawer or indorser, provided that due 
notice be given as soon as the above reasons for delay are removed. 

Want of notice of dishonor to a drawer of a bill is excused, in the 
holders or any other party, if they are mere accommodation holders or 
indorsers to and for him, provided he does not sustain some special loss 
or injury from the want of notice. 

If the drawer has no right to draw the bill, or no reasonable ground 
to expect the bill to be accepted, for example, if the drawer draws the 
bill, without having funds in the hands of the drawee, or any expectation 
of funds, or any agreement, on the part of the drawee, to accept the bill, 
he, the drawer, is not entitled ta notice, and hence will no1;,be discharged 
by the want of it. But if the drawer has a right to expect to have funds 
in the hands of the drawee to meet the bill, or if the drawee has agreed 
to accept the bill, or if, upon taking up the bill, he would be entitled to 
sue the drawee, or any other party on the bill ; as if he be an accom- 
modation drawer for the drawee or payee, or any subsequent indorsee ; 
in such cases he is entitled to notice of the dishonor ; and he will be like- 
wise entitled to notice, although he has not sufficient funds in the hands 
of the drawee, to meet the whole sum mentioned in the bill. (Story on 
Bills, § 311, and Bayley on Bills, p. 306.) 

If the drawer had effects in the hands of the drawee at the time when 
the bill was drawn, it has been held that he is entitled to notice of non- 
acceptance ; although at the time when the bill was presented for accept- 
ance and from that time until presentment for payment he had not any. 
(Orr V. Maginnis, 7 East, 359.) §o, if he had effects in the hands of 
the drawee, when the bill was presented for acceptance, it has been held 
that he will be entitled to notice of non-acceptance, although he were in- 
debted to the dra\)ree greatly beyond the amount of such effects, (piack- 
house V. Doren, 2 Camp. N. P. C, 503.) 

And if there be several bills in the hands of the same owner, becom- 
ing due on different days, the drawer is entitled to notice as to each, 
though the effects in the drawee's hands be not equal to apy of the bills, 
and a neglect to give notice will discharge the drawer as to all. 
(Thackeray v, Blackett, 3 Camb. 164.) 

But if the drawer has funds in the hands of the drawee, but volunta- 
rily withdraws them, or if the drawer, before acceptance, orders the 
drawee not to accept the bill, or if he stops the gpods on their way to the 
drawee, which were intended to discharge the bill, he will be held liable 
notwithstanding he received no notice. (Story on Bills, § 313.) 

Waiver of Notice, 

rhe pVrty entitled to notice may waive his right to notice, and render 
himself responsible for the dishonor of a note or bill, although he received 
no regular notice. The general rule is, that if a person being ignorant 
of the facts in the case makes such a waiver, he is not bound by it ; but 
if *he make it with a full knowledge of all the facts, but through igno- 
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ranee or under a mistake of the law, he will be bound by it ; whether he 
has actually paid the bill or note, or only promised to pay it. 

A promise, by the party entitled to notice, to pay the bill, and part 
payment of a bill or note, are deemed a full waiver of the want of due 
notice. sBut, in all these cases, the promise must be unequivocal, and 
amount to an admission of the right of the holder. If the offer of pay- 
ment be conditional, and is not accepted, the waiver is not complete ; or 
if the promise be qualified, the waiver cannot be regarded as absolute. 
This doctrine holds good both as to drawer and indorsers. 

But a stipulation by an indorser to waive notice of dishonor does not 
dispense with the necessity of demand itself, (Backus v. Shipherd, 11 
Wend. 629.) 

Where an indorser is called upon to pay a note, and avows himself 
legally exonerated, but promises to pay the note and asks for time, held^t 
a waiver of demand and notice. (Leonard v. Gray, 10 Wend. 104.) 

Where the indorser, a few days before the maturity of the note, writes 
to the holder that the maker has failed, and represents the inutility of a 
suit, and asks indulgence, in such case demand and notice are unnec'es- 
sary. (Spencer u. Harvey, 17 Wend. 489.) 

Indorsers are, ordinarily, entitled to strict notice. But if the indorser 
is the real party to the bill, for whose accommodation alone it is drawn 
by the drawer and is to be accepted by the drawee, the latter having no 
funds of either in his hands, no notice may be required in order to 
charge him. (Story on Bills, <J 314.) So if he is a mere accommoda- 
tion indorser, and, at the time of his indorsement, he has received funds 
of the drawer to pay the bill, and secure him an ample indemnity, he 
will not be entitled to notice. But if he has received funds from the 
drawer for a part payment only, he will be entitled to strict notice ; but 
the holder will be entitled to the funds, although no such notice has been 
given. (Story on Bills, § 316.) If there exist a prior agreement be- 
tween any of the parties, dispensing with notice, either e'xpressly or im- 
pliedly, no notice is necessary as to them. 

The same rules apply to promissory notes. 

The mere taking of security from the maker does not dispense with 
a regular demand and notice ; otherwise^ where the indorser takes suffi- 
cient property from the maker to indemnify, or takes an assignment of 
all the property of the maker. (Spencer v. Harvey, 17 Wend. 489.) 

Accepting an assignment, before maturity of a note, of all the maker's 
property, as collateral security for indorsements, will be a waiver of no- 
tice, although it was of less value than the amount of the indorsements. 
(Bond V. Famham, 5 Mass, 170.) 

But taking security after maturity will not be a waiver of demand and 
notice. (Tower v. Durell, 9 Mass. 332.) 
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CHAPTER VIII. 

GUAKAKTl OF BILLS OF EXCHANGE AND FBOMISSORT NOTES. 

A GUARANTY is an undertaking by one person to be answerab/e for 
the payment of some debt, or tlie due performance of some duty or con- 
tract, by another person, who himself is primarily liable to pay or perf<»in 
the same. The ^guaranty of a promissory note implies the contract <hi 
part of the guarantor, that, if the note be not paid, he will pay it upon a 
presentation to the maker and notice given him of the dishonor within a 
reasonable time, which period is measured by the fact whether the guar* 
antor has suffered any injury in consequence of the delay or want of 
notice. If he has suffered such injury, then he is exonerated to the ex- 
tent of the damage he has sustained. 

The difference between an indorser and guarantor is, that the indorser 
contracts to pay the note, if dishonored, in case it is duly presented for 
payment to the maker at its maturity, and due notice is given to him of 
the dishonor, and not otherwise ; but the guarantor contracts, that, upcm 
the dishonor of the note, he will pay the amount upon a presentment 
being made to the maker, and notice given him of the dishonor within a 
reasonable time ; and this reasonable time is measured by the fact 
whether, by the omission to make due presentment at the maturity of 
the note or bill, and to give him due notice of the dishonor, the guaran- 
tor has sustained any loss or injury. If he has, then he is exonerated to 
that extent ; but if he has not sustained any injuiy, then he is liable for 
the whole amount of the note. Hence not die same punctuality in mak- 
ing presentment and giving notice in case of dishonor is required to 
charge a guarantor that there is to charge an indorser. 

The question, however, now occurs. When is a person to be considered 
a guarantor and when an indorser 7 We will not enter into a discussion 
on the difCerent and conflicting decisions that have been made in differ- 
ent States, and particularly in the State of New York, but state the law 
as recognized and established by the latest decisions by the highest 
courts. According to them, we may state that the true rule is, that, in all 
cases in which an absolute guaranty is indorsed in full upon a note or 
bill, the maker of the guaranty is to be held neither as a maker nor as 
an indorser, but as a guarantor simply of the note or bill ; for instance, 
if the guarantor writes on the back or at the foot of the note, " For value 
received in cash [or whatever the consideration may be], I hereby guar- 
antee the payment of the within [or above] note," signed, A. B. 

But what the effect of blank indorsement on a note is, made by a per- 
son who is not the payee, we shall state more at large. We will first 
state when a note is considered a joint and several, or a joint note. 

Where a note is made in the names of two persons and is signed by 
both, the one " as principal," and the other " as surety," it is to be 
deemed the joint note of both as to the payee and subsequent parties. 
If the language be, " We jointly and severally promise," it is the joint 
^d several note of both. So if two persons sign a note drawn in these 
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terms, " I promise to pay,'* and one signs '^ as principal,'' and another 
" as surety," it will be the joint and several note of both. (Story on 
Promissory Notes, §466.) 

And if the note be drawn in the usual form, " I promise," etc., and 
signed by one person as maker, and below his signature another person 
should, on the face of the note, write the words, " I acknowledge my- 
self holden as surety for the payment of the demand of the above note,'* 
and both sign the note at the same time, it has been held that both the 
principal and the surety were to be deemed joint contractors and joint 
makers of the note. (Hunt v, Adams, 5 Mass. 358.) 

But if the contracts had been entered into at different times, the con- 
tract of the surety would have been deemed in the nature of a guaranty 
collateral to the note, and governed accordingly ; that is to say, it would 
be treated as an independent promise, and be within the statute of frauds ; 
and a distinct consideration should appear upon its face, according to the 
English and New York statute, or at least be proved according to the 
Massachusetts law, to make it an available contract. (Story on Promis- 
sory Notes, § 467.) 

In the case of White v. Rowland (9 Mass. 314), A made his note 
payable to B or order, and C and D indorsed it in these words : " For 
value received, we jointly and severally undertake to pay the money 
within mentioned to the said William White." It was held that each of 
the indorsers was to be treated as a joint and several promisor with A, 
and that the effect of the signatures of C and D was the same as if 
they had signed the note on the face of it as sureties. 

So where a note was written, " We, A, as principal, and B, as surety, 
promise," etc., and the note was signed by A, and indorsed by B, the 
latter was held liable as joint maker. (Palmer v. Grant, 4 Conn. R. 

389.) 

In New York, in the case of Allen v. Rightmore, 20 Johns. R. 365, it 
was held, where the payee of a note indorsed thus : " For value re- 
ceived, I sell, assign, and guarantee the payment of the within note to A, 
or bearer," — that this was an absolute undertaking, and that the payee 
was liable, in default of the maker to pay the note, without notice ol 
dishonor. 

In later cases, the New York courts went so far as to hold, where c 
note was made by E. and W., payable to W. or bearer, and before de 
livery P. guaranteed the payment by an indorsement thus : " For value 
received I guarantee the payment of the within note, and waive notice 
of non-payment," — that P. was liable as a joint and several maker of the 
note. (liequeer v. Prosser, 4 Hill, 420.) A like decision was made in 
Monrow v. Durham, 3 Hill, 584 ; Curtis v. Brown, 2 Barb. 51 ; and 
several others. 

But this doctrine of construing a guaranty into a promissory note to 
pay money absolutely and at all events is not borne out by later cases, 
and it may be said that the above is no longer ihe New York rule, but 
that, where a party indorses a note or bill with a guaranty in full, it is 
BOt a promissory note, but a special promise, in the words of the statute, 
to answer for the debt of another person. (See Hall v, Newcomb, 7 
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Hill, 416 ; Spies v. Gilmore, 1 Comst. 321 ; Bro^m r. Curtis, 2 Comst 
225 ; Hall v. Farmer, 5 Den. 484.) 

The New York statute provides, that every special promise to answer 
for the debt, default, or miscarriage of another person shall be void, un- 
less such agreement, or some note or memorandum thereof, expressing 
the consideration^ be in writing, and subscribed by the party to be 
charged therewith. 

The Massachusetts statute provides, that no action shall be brought to 
charge any person upon any special promise to answer for the debt, de- 
fault, or misdoings of another, unless die promise, contract, or agreement, 
or some memorandum or note thereof, shall be in writing and signed by 
the par^ to be charged ; but the consideration of any such promise, con- 
tract, or agreement need not be set forth or expressed in the writing, 
signed by the party to^ be charged therewith, but may be proved by any 
other legal evidence. 

Under the New York statute it has been decided, that, where A made 
a note payable to B, and C indorsed it thus : " I guarantee the payment 
of the wifiiin," — the guaranty was void, as no consideration for the prom- 
ise was expressed in writing. (Hall v. Farmer, 5 Den. 484 ; and S. C. 
2 Comst 533.) And in a recent case (Brewster v. Silence, not yet re- 
ported) it was decided by the Court of Appeals in New York, that where 
a guaranty was written at the foot of a note, in these words : " I hereby 
guarantee the payment of the above note. J. Silence," — that the under- 
taking of the ciefendant was collateral to that of the maker of the note, 
and Uierefore within the statute of frauds, and void for want of the ex- 
pression in the writing of the consideration. In this case, the note was 
drawn and executed by the maker, and the guaranty signed by the de- 
fendant, at the same time and before it was delivered ; and the consid- 
eration of the note was a span of horses, and the sale was made on 
condition that defendant would guarantee the note of the purchaser for 
the price. 

It is now, therefore, established in New York, by the highest court, 
that, under the statute, the consideration of a guaranty must be expressed, 
no matter whether the collateral undertaking for another person was 
made at the time when the debt of the principal was created, or at any 
time afterwards. The former leading case of Leonard v. Vredenburgh, 
()8 Johns. 29) can be considered law no longer. 

The law. of England, like that of New York, requires that both the 
promise and its consideration must be expressed (see Wain v. Warlters, 
5 East, 10) ; but it now differs in its application from the statute in New 
York in this respect, — that it is held in England, that wherever the 
promise to pay the debt of another is collateral to the contract of the 
original debtor, but is the ground of credit given to him, there need be 
no other consideration for the guaranty than that moving between him 
and the creditor, and consequently none need be expressed ; for instance, 
if A lets B have goods only on condition that C guarantees the payment 
for the same, and if thereupon B makes the note and C guarantees it 
by writing, " I guarantee the above," this would be a good guaranty, and 
DO further consideration need be expressed. 
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It has, however, been decided in New York, that it is a sufficient ex- 
pression of the consideration to satisfy the statute of frauds, to set forth 
in the writing that the promise is for value received. (Watson^s Exec- 
utors V. McLaren, 19 Wend. 363 ; Douglas r?. Howiand, 24 Wend. 44.) 
Judge Kent, however, declares that these decisions appear to reduce the 
statute requisition of setting forth the consideration to a mere formality. 
(Comm. III. p. 123, note a,) 

The law of Massachusetts, that the consideration need not be expressed 
in writing in a guaranty, has also been adopted in North and South Car- 
olina, Maine, Vermont, and Connecticut. 

Maryland and New Jersey have adopted the English rule. 

It was held in Massachusetts, in the case of Oxford Bank v. Hiynes, 
(8 Pick- 423,) where A made a note payable to B, and C indorsed it 
after it was made with the words, " I guarantee the payment of the within 
note," that the contract of C was a guaranty, and that it was not sus- 
ceptible of doubt that C was not an original promisor. 

Guaranties in Blank. 

We shall now state the law in regard to indorsements of guaranty in 
blank, that is, when negotiable paper is indorsed in blank by another 
person than the payee. 

In Massachusetts it is well established as law, that, if a person indorses 
a negotiable note at the time it is made, the indorser is liable as an orig- 
inal promisor, or joint maker. (Baker v. Briggs, 8 Pick. 122 ; Austin v. 
Boyd, 24 Pick. 64.) But if the third person puts his name upon the note 
after its date, he will be liable as guarantor, if there was a consideration 
for the indorsement, and the payee or holder may write over the signa- 
ture such an agreement as he will be able to establish, thus supplying, 
by parol proof, the agreement itself and the consideration. (Tenney o. 
Prince, 4 Pick. 385 ; Union Bank v. Willis, 8 Met. 505.) If there is no 
date to the indorsement, the legal presumption is, that all the names 
were signed at the time of the date of the note. (Benthall v. Judkins, 
13 Met. 265.) The same doctrine prevails in New Hampshire and Ver- 
mont. (Flint V. Day, 9 Verm. R. 345 ; Martin v. Boyd, 11 New Hamp. 
385.) 

And such an indorsement, madd two days after the inception of the 
note, but according to a previous arrangement, was held to make the 
party liable as original maker. (Moies v. Bird, 11 Mass. 436.) 

Where, the day after the making of a note, a third person indorsed it, 
to enable the payee to get it discounted, and the payee afterwards wrote 
his name over such indorsement, and transferred the note, such third 
person was held liable only as indorser. (Pierce v. Mann, 17 Pick. 
244.^ 

Where a note, not negotiable^ is indorsed in blank by a third party, 
and this indorsement is made at the same time the note is made, the in- 
dorser is held liable as an original promisor or maker of the note. But 
if such an indorsement on such a note is made subsequently, and upon 
a transaction distinct from the original making of the note, the indorser 

7 
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18 treated only as a guarantor ; but it is necessary that a distinct and val- 
uable consideration should be proved, and then, if so proved by parol 
evidence, the blank indorsement can be filled up according to the proofs. 
(Allen V. Kittredge, 7 Mass. 233 ; Tenney v. Prince, 4 Pick. 385.) 

In New York it has been held, that, in cases of negotiahU notes, the 
third party indorsing the note when it is made is to be treated in the 
character of a strictly commercial indorser, and not as an original prom- 
isor or as a guarantor. (Seabury v, Hungerford, 2 Hill, 80 ; Hall v, 
Newcomb, 3 Hill, 433 ; and S. C. 7 HUl, 416 ; Spies v. Gilmore, 2 
Comst. 322.) Due notice of dishonor must therefore be given to such 
indorsers. 

ButfWhere the note is not negotiable, the court will write over the in- 
dorsement such a contract as will conform with the intentions of the par- 
ties, as shown by parol evidence, and the indorser in blank will be held 
accordingly* In Seabury v, Hungerford, 12 llill, N. Y. R. 80, Mr. Jus- 
tice Bronson, in delivering the opinion of the court, said : ^' If the note 
had not been negotiable, or if, for any other reason, the case had been 
such that the defendant could not, by the exercise of proper diligence, 
have been charged as indorser, and there had been an agreement that 
he would answer in some other form, then the plaintiff might have writ- 
ten over the name such a contract as would carry into effect the inten- 
tion of the parties. When a contract cannot be enforced in the particu- 
lar mode contemplated by the parties, the courts, rather than suffer the 
agreements to fail altogether, will, if possible, give effect to it in some 
oQier way. But they never make contracts for parties, nor substitute 
one contract for another.^' 

In Louisiana it is held, that when a person, not a party to a note, puts 
his name on the back of it, he is presumed to bind himself as surety. 
(McGuire v, Bosworth, 1 Robinson^s Louis. R. 248.) 

Guaranty^ when negotiahU, 

Where the guaranty is not made to A or order, or where it contams 
the name of no person on it to whom it is made, it will be construed to 
be limited to the first person who advances money on the strength df 
the guaranty. Where the guaranty is indorsed on &ie back of the note, 
and is made negotiable, as to A or order, or to A or bearer, it acquires 
a general negotiable character, and a subsequent holder may maintain a 
suit thereon. (Watson's Ex'ors v, McLaren, 19 Wend. 557.) And 
such a guaramty, it seems, amounts to the making of a new negotiable 
note, and the guarantor may be held as maker. (See Story on Prom. 
Notes, § 484.) 

Discharge of a Guaranty. 

A guarantor may be discharged by acts of negligence on the part of the 
person to whom the guaranty is given. The following acts will so dis- 
charge him : — 

1. The neglect of presentment and notice, if he is apparently injured 



Notes and Bills lost or destroyed. 108 

by such neglect If he has thereby sustained any partial loss, he will be 
discharged to the extent of the loss ; for instance, if the maker was in 
good credit at ^e time of the maturity of the note, and has since failed, 
he will be discharged if no due presentment to the maker has been 
made, and notice been given him. 

2. The guarantor will be discharged by any act of the holder which 
will dischai^ the maker. 

3. Or by the holder's giving time to the maker, and thereby increas- 
ing the risk of the guarantor. 

4. If the holder surrenders any collateral security, given by the maker* 
without the consent of the guarantor. 



CHAPTER IX. 

NOTES AND BILLS LOST OR DESTROYED. 

Ip a promissory note or a bill of exchange has been lost or destroyed, 
the holder must, nevertheless, make demand of payment at its maturity, 
and, in case of non-payment, give due notice to the antecedent parties. 
But whether the promisor or acceptor and indorsers can be compelled to 
make payment, without a delivery or production of the note or bill, is a 
question on which the authorities in America difier. In England it has 
been held, that the holder cannot recover in a court of law, but only in a 
court of equity, on a negotiable note or bill lost or destroyed. 

A distinction is had between negotiable and non-negotiable instruments, 
or those which have been specially indorsed, so that no person but the 
holder, who sues, could have acquired a right to sue thereon. In the 
latter cases, the note or bill may be recovered at law. (M'Nair r. Gil- 
bert, 3 Wend. 344.) 

And in ' an action on a lost note, where the evidence does not prove 
affirmatively that it b negotiable, the presumption in New York is held 
to be that it is not negotiable, and the plaintiff is therefore entitled in 
such case to recover. (Ibid.) 

If a bill or note transferable by delivery be lost, the loser should give 
immediate notice thereof to the drawee, or persons who are to pay it ; 
and if such persons afterwards pay it to a person who has not taken it 
bona fide^ or paid value for it, they will be responsible to the loser. 
(Lovell ». Martin, 4 Taunt. 799.) 

If the note or bill lost is negotiable and transferable when lost, it has 
been held in some States that a suit at law is maintainable against the 
maker, in others that it is not, and again in others it has been held that 
the holder may recover at law, provided he executes a proper instrument 
of indemnity, 

It was held in Massachusetts, that, where a note has been stolen from 
Uie payee, he may still prove his demand against the maker, and enforce 
payment'; the court, in such case, prescribing the bond to be given to 
the mailer. (Fales v. Russell, 16 Pick. 315.) 
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But if a bill or note be destroyed by fire or other accident, an actios 
may be brought thereon for recovery. (Bayley on Bills, p. 413.) 

* 

FORGED INSTBITMENTS. 

When the signature of the drawer of a bill of exchange is forged, 
and the bill is accepted by the drawee, the latter will be bound to pay 
the same to a bona fide holder ; and if he has paid it, he cannot recover 
back the money from the person to whom he paid it, although he cannot 
recover it back from the reputed drawer. The same doctrine applies to 
an acceptor supra protest^ as to the signatures of the parties for whose 
honor he accepts. 

But if the signature of the payee, or of any other indorser, be forged, 
and even if the drawer is at the same time payee and indorser, and his 
signature be forged, in these cases the acceptor is not bound to know 
their signatures, and if the indorsement under which the holder claims 
is forged, the acceptor is not bound to pay the bill ; and if he does, the 
real owner is entitled to recover the amount from him and the holder. 
If a person not a party to a bill pays it for the acceptor, or indorser, 
whose name is forged, he may recover back the money from the person 
to whom he paid it, if he gives notice thereof on the same day to the 
holder. But if he does not discover it or give notice until the next day, 
then he is not entitled to recover back the money from the holder. 

But if an indorser pays the bill' under a forged indorsement of the 
name of a prior indorser, or of the drawer, he cannot recover back the 
money from any subsequent indorsee to whom he paid it, because his 
indorsement admits the genuineness of the antecedent indorsements, and 
that of the drawer. (Story on Bills, $451.) 

In cases of promissory notes, if the signature of the payee, or other 
indorser, under whom the actual holder claims, is forged, and the maker 
pays the note, such payment to the holder will be null and void, and he 
will be entitled to recover back the money from the holder. So, if the 
payee should pay the note to the holder under a subsequent forged in- 
dorsement, he may likewise recover back the amount. 

But if a subsequent indorser should pay the amount to the holder, 
where the signature of the maker or of a prior indorser is forged, he 
could not recover it back, because every indorser warrants the genuine- 
ness of the signatures of the antecedent parties, both of the indorsers 
and maker. (See Story on Notes, § 387.) 

Therefore, before the maker or an indorser pays a note, he should be 
satisfied that the signature of the payee or other indorser under whom 
the actual holder claims is a genuine signature, for if it be a forgery, 
the payment would be a nullity. 

DAMAGES TO BE RECOVERED. 

When the holder of a bill of exchange has complied with all the re- 
quisitions of the law, upon the dishonor of a bill, either for non-accept- 
ance or non-payment, he is entitled to an immediate recourse again^ the 
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drawer, acceptor, and indorsers or guarantors, and to a full reimburse- 
ment of all the damages sustained by him. These different parties are 
liable according to the law of the place where they entered into their 
respective contracts ; namely, the drawer according to the law of the 
place where the bill is drawn ; the acceptor according to the law of the 
place of acceptance ; and the indorsers and guarantors according to the 
law of the place where the indorsements and guaranties were made. 

The acceptor, upon non-payment of the bill, is grdinarily liable to the 
holder only for the principal sum, and the expenses of the protest, and 
interest thereon from the time of the maturity of the bill, and he is not 
liable for reexchange. But if the acceptor has expressly or impliedly 
'agreed with the drawer, or with any indorser, for a valuable considera- 
tion, to pay the bill at its maturity, and has failed so to do, and the drawer 
or indorser has been compelled to take up tlie bill, and pay damages, 
and other expenses, he may perhaps be liable to the drawer or indorser 
for all such damages and expenses. (See Story on Bills, ^ 398, and 
Bayley on Bills, p. 380.) 

The drawer and indorsers of bills of exchange are liable to the holder 
for the principal sum, and interest, and the damages and expenses in- 
curred by the dishonor. The interest is due according to the legal rate 
allowed at the place where the bill is payable ; and the expenses are the 
ordinary cost of protest and other incidental expenditures, su6h as post- 
age, commission, and brokerage, if th^ party has been obliged to pay the 
holder, in consequence of the acceptor's refusal. 

The damages, in the absence of any positive rule, which, however, 
exists in nearly all the States of the Union, are ascertained by the rate 
of reexchange between the coimtry where the bill is accepted and the 
country where the bill is drawn, in ccuse of the drawer ; and between the 
former and the country where the bill is indorsed, in the case of the in- 
dorser. If the bill has been in part paid by the acceptor, damages and 
interest are to be deducted in proportion. 

By reexchange is meant the amount for which a bill can be purchased 
in the coimtry where the acceptance is made, drawn upon the drawer or 
indorser in the country where he resides, which will give the holder of 
the bill protested a sum equal to the amount of that bill at the time 
when it ought to have been paid, together with his necessary expenses 
and interest. 

The full indemnity of the holder, hence, requires him to draw for 
such an amount as will make good the face of the bill, together with in- 
terest from the time it ought to have been paid, and the necessary 
charges of protest, postage, and broker's commission, and the current 
rate of exchange at the place where the bill was to be demanded or 
payable, or the place where it was drawn or negotiated. The law (Joes 
not require an actual re-drawing, but it gives the holder the right to re- 
cover what would be the price of another new bill, with interest, and the 
necessary expenses, including the amoimt, or price, of the reexchange. 
But the indorser of a bill is not entitled to recover of the drawer the 
damages incurred by the non-acceptance of the bill, unless he has paid 
them, or is liable to pay them. (3 Kent's Comm., Lect. 44.) 
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In order to avoid the difficulty of ascertaining what is the true rate of 
exchange, most of the States of the Union have provided by statute a 
certain fixed sum, in the place of damages and re^xchange. 

The law in the different States in this respect is as follows : — 

Maine, 

The damages on bills of exchange negotiated in Maine, payable in 
other States, and returned imder protest, are as follows (R. S. 510) : — 

1. New Hampshire, Vermont, Massachusetts, Rhode Island, Connect- 
icut, New York, 3 per cent. 

2. New Jersey, Pennsylvania, Delaware, Maryland, Virginia, District 
of Columbia, South Carolina, Georgia, 6 per cent. 

3. North Carolina, Alabama, Arkansas, Florida, Illinois, Indiana, Iowa 
Kentucky, Louisiana, Michigan, Mississippi, Missouri, Ohio, Tennessee 
Texas, Wisconsin, 9 per cent. 

Foreign Bills. The damages on foreign bills of exchange returned 
under protest are 10 per cent. 

New Hampshire. 

No statute in force in this State allowing damages on foreign or do< 
mestic bills returned under protest. 

Vermont, 

There is no statute in this State in reference to damages on protested 
foreign or domestic bills of exchange. 

Massachusetts, 

The damages on bills of exchange negotiated in Massachusetts paya* 
ble in other States, and returned under protest, are as follows : — 

1. Bills payable in Maine, New Hampshire, Vermont, Rhode Island, 
Connecticut, or New York, 2 per cent. 

2. Bills payable in New Jersey, Pennsylvania, Maryland, or Delaware, 
3 per cent. 

3. Bills payable in Virginia, District of Columbia, North Carolina, 
South Carolina, or Georgia, 4 per cent. 

4. Bills payable elsewhere within the United States or the Territo- 
ries, 5 per cent. 

5. Bills for one hundred dollars or more, payable at any place in Mas- 
sachusetts not within seventy-five miles of the place where. drawn, 1 per 
cent. 

foreign Bills. — The damages on foreign bills of exchange returned 
under protest are as follows : — 

1. Bills payable beyond the limits of the United States (excepting 
places in Africa beyond the Cape of Good Hope, and places in Asia and 
the islands thereof ) shall pay the current rate of exchange when due, 
and five per cent, additional. 
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2. Bills payable at any place in Africa beyond the Cape of Good 
Hope, or any place in Asia or the islands thereof, shall pay damages, 20 
per cent. 

Rhode Island. 

The damages on bills of exchange, payable in other States and returned 
under protest, are miiformly 5 per cent. • 

The damages on foreign bills of exchange returned under protest are 
10 per cent. 

Connecticut. 

The damages on bills of exchange negotiated in Connecticut, payable 
in other States, and returned under protest, are as follows : — 

1. Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, 
New York (interior). New Jersey, Pennsylvania, Delaware, Maryland, 
Virginia, District of Columbia, 3 per cent. 

2.. New York city, 2 per cent. 

3. North Carolina, South Carolina, Georgia, and Ohio, 5 per cent 
.4. All the other States and Territories, 8 per cent. 

Foreign BiUs. There is no statute in force in Connecticut in refer- 
ence to damages on forei^ bills of exchange. 

New York. 

The damages on bills of exchange negotiated in this State and paya- 
ble in other States, and returned under protest for non-acceptance or 
non-payment, are as follows : — 

1. Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, 
Connecticut, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, 
District of Columbia, and Ohio, 3 per cent. 

2. North Carolina, South Carolina, Kentucky, and Tennessee, 5 per 
cent. 

3. Alabama, Arkansas, Florida, Illinois, Indiana, Iowa, Louisiana, Mis- 
sissippi, Missouri, Michigan, Texas, Wisconsin, 10 per cent. 

Foreign BUls. The damages on foreign bills, returned under protest, 
are 10 per cent. 

New Jersey. 

There is no statute in force in reference to damages (xi protested bills 
of exchange, either foreign or domestic. 

Pennsylvania. 

The damages on bills of exchange negotiated in this State, payable in 
other States, and returned under protest, are as follows: — 

1. Upper and Lower California, New Mexico, and Oregon, 10 per 
cent. 

2. All other States, 5 per cent. 

Foreign Bills. The damages on foreign bills returned under protest 
ure as follows (May 13, 1850) : — 
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1. Payable in China, India, or other parts of Asia, Africa, or islands 
in the Pacific Ocean, 20 per cent 

2. Mefxico, Spanish Main, West Indies, or other Atlantic islands, east 
coast of South America, Great Britain, or other parts of Europe, 10 per 
cent 

3. West coast of South America, 15 per cent. 
* 4. All other parts of the world, 10 per cent 

Delaware. 

There is no statute in force in reference to damages on domestic bills. 

The damages upon bills of exchange drawn upon any person in Eng- 
land or other parts of Europe, or beyond the seas, and returned under 
protest, are 20 per cent 

Maryland. 

The damages on bills of exchange negotiated in Maryland, payable in 
other States, and returned under protest, are uniformly 8 per cent 

The claimant is entitied to receive a sum sufficient to buy another bill 
of the same tenor, and eight per cent damages on the value of the prin- 
cipal sum mentioned in the bill, and interest from the time of protest, and 
costs. 

Practice includes the District of Columbia in this law of damages (Act 
of Assembly, 1785, c. 38), but it is questionable whether the District be 
within the law, which provides only for States. 

Foreign Bills. The damages on these, returned under protest, are 15 
per cent 

The claimant is to receive a sum sufficient to buy another bill of same 
tenor, and fifteen per cent, damages on the value of the principal sum 
mentioned in the bill, and interest from the time of protest, and costs. 

Virginia. 

Damages on bills of exchange negotiated in Virginia, payable in other 
States, and returned under protest, are imiformly 3 per cent 

The damages on foreign hills of exchange returned under protest 
are uniformly 10 per cent 

 

North Carolina. 

The damages on bills of exchange negotiated in this State, payable in 
other States, and returned under protest, are uniformly 3 per cent 

The damages on foreign hills of exchange returned under protest 
are as follows : — 

1. Bills payable in any part of North America, except the Northwest 
Coast and the West Indies, 10 per cent. 

2. Bills payable in Madeira, the Canaries, the Azores, Cape de Verd 
Islands, Europe, and South America, 15 per cent 

3. Bills payable elsewhere, 20 per cent 
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> South Carolina. 

The damages on bills of exchange negotiated in South Carolina, pay- 
able in other States, and protested for non-payment, are uniformly 10 
per cent., together with costs of protest 

A bill drawn in South Carolina, payable in another State, is deemed a 
foreign bill, and damages may be claimed, although such bill be not act- 
ually returned after protest. 

Foreign Bills. The damages on foreign bills of exchange negotiated 
in South Carolina are : — 

1. On bills on any part of North America other than the United States, 
and on the West Indies, 12]^ per cent 

2. On bills drawn on any other part of the world, 15 per cent. 

Georgia. 

The damages on bills of exchange negotiated in Georgia, payable in 
other States, and returned under protest, are uniformly 5 per cent 

The damages on foreign bills of exchange returned under protest 
are 10 per cent. 

AlahaTfia. 

The damages on bills of exchange negotiated in Alabama, payable in 
other States, and returned under protest, are uniformly 15 per cent. 

Bills payable within the State of Alabama, 5 per cent. 

The damages on foreign bills of exchange returned under protest 
are 20 per cent 

Arkansas. 

The damages on bills of exchange drawn or negotiated in Arkansas, 
expressed to be for value received, and protested for non-acceptance^ or for 
non-payment after non-acceptance, are as follows (R. S. 1848, c. 25) : — 

1. If payable within the State, 2 per cent. 

2. If payable in Alabama, Louisiana, Mississippi, Tennessee, Ken- 
tucky, Ohio, Indiana, Illinois, or Missouri, or at any point on the Ohio 
River, 4 per cent 

3. If payable in any other State or Territory, 5 per cent. 

4. If payable within either of the United States, and protested for non 
payment, after acceptance^ 6 per cent. 

5. The damages on bills of exchange, expressed for value received, 
and payable beyond the limits of the United States, 10 per cent. 

Florida. 

The damages on bills of exchange negotiated in Florida, payable In 
other States, and returned under protest for non-payment, are uniformly 
5 per cent. 

Damages oa foreign bills of exchange, 5 per cent. 

Illinois. 
The damages on bills of exchange negotiated in Illinois, payable ki 
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other States or Territories, and returned under protest for non-paymenti 
' nfe uniformly (by Act of March, 1845) 5 per cent. 
Damages on foreign hills^ 10 per cent. 

Indiana. 

The damages on bills of exchange negotiated in Indiana, payable in 
other States, and returned under protest for non-payment, are uniformly 
5 per cent 

The damages on foreign bills are 10 per cent 

Iowa, 

The damages on bills of exchange negotiated in Iowa, payable in Other 
States, and protested for non-payment, are uniformly 5 per cent 
No statute exists as to ^ua»ages on foreign bills of exchange. 

Kentucky. 

There is no statute in force upon the subject of damages on either do- 
mestic or foreign bills of exchange. 

Louisiana. 

The damages on bills of exchange negotiated in Louisiana, payable in 
other States, are uniformly 5 per cent. 

The damages on foreign bills of exchange, returned under protest, are 
uniformly (Statute of 1838) 10 per cent. 

Michigan. 

The damages on bills of exchange negotiated in Michigan, payable in 
other States, and returned under protest, are uniformly 3 per cent 
And the damages on foreign bills are also 3 per cent. 

Mississippi. 

The damages on bills of exchange negotiated m Mississippi, payable 
ui other States, and returned under protest, are uniformly 5 per cent 
The damages on foreign bills are 10 per cent. 

Missouri. 

The damages on bills of exchange negotiated in Missouri, payable in 
other States, and returned under protest, are uniformly 10 per cent 
On bills payable within the State, 4 per cent. 
On foreign bills, 20 per cent 

Ohio. 

The damages on bills of exchange negotiated in Ohio, payable m other 
States, and returned under protest, are uniformly (by Act of February 
15, 1831) 6 per cent 

On foreign bills, 12 per cent 
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Tennessee. 

The damages on bills of exchange negotiated in Tennessee, payable lii 
other States, and protested for non-payment, are 3 per cent. 
The damages on foreign bills, protested, are : — 

1. If drawn upon any person out of the United States, and in North 
America, bordering upon the Gulf of Mexico, or in any part of the West 
India Islands, 15 per cent. 

2. If payable in any other part of the world, 20 per cent. 

Texas. 

There is no statute in force in reference to damages on either domestic 
or foreign bills of exchange. 

Wisconsin. 

The damages on bills of exchange drawn or indorsed in Wisconsin, 
payable in either of the States adjoining that State, and protested for non- 
acceptance or non-payment, are 5 per cent 

If drawn upon a person or body politic or corporate, within either of 
the United States, and not adjoining to that State, the damages are 10 per 
cent. 

The damages on bills of exchange drawn or indorsed in Wiisconsin, 
payable beyond the limits of the United States, and protested for non- 
acceptance or non-payment ^ are (R. S. 1849, p. 263) 5 per cent, to- 
gether with the current rate of exchange at the time of demand. 

California. 

By an act passed April 16, 1850, the damages on protested bills of 
exchange drawn or negotiated in California were fixed as follows : — 

1. If drawn upon any person or persons east of the Rocky Mountains, 
and within the limits of the United States, 15 per cent. 

2. If drawn upon any person or persons in Europe, or in any foreign 
country, 20 per cent. 

By an act passed March 13, 1850, the rate of interest on money loaned 
in California was fixed* at ten per cent, per annum, where there is no 
special contract ; but " parties may agree in writing for the payment of 
any rate of interest whatever on money due, or to become due, on any 
contract. Any judgment rendered on such contract shall conform there- 
to, and shall bear the interest agreed upon by the parties. ^^ 
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CHAPTER X. 



CHECKS ON BANKS AND BANKERS. 

A CHECK is a written order or request addressed to a bank or a private 
banker, by a person having money in their hands, requesting to pay to 
another person, on presentment, or to him or bearer, or to him or oraer, 
a certain sunv.of money specified in the instrument 
For instance : — 

Boston, 20th November^ 1852. 
$200.00. 

To the Cashier of the New England Bank. 

1. Pay to John White or bearer, 

2. Or, Pay to Bearer, 

3. Or, Pay to John White or order, 

4. Or, Pay to John White, two hundred dollars. 

(Signed), . Henet Beown. 

In cases No. 1 and 2, the instrument may be transferred to any third 
person without any indorsement, and the holder of it may demand pay- 
ment. In case ^fo. 3, where it is payable to the order of a person, it 
must be indorsed by Uie payee in order to transfer it, and in die fourth 
case, where it is made payable to a particular person only, it is not ne- 
gotiable. With large sums it is advisable to make checks payable to or- 
aer, because, in case the check should be lost, it would not be paid with- 
out the indorsement of the payee, and the finder could not succeed in 
getting payment without forging the name. Moreover, the drawer of 
the check will then have the name of the payee on the back of the check 
as proof of his having received the money, as it is the custom of banks 
to require the indorsement of the person's name upon receiving the 
money, if the check is made payable to order. 

Checks have oflen been compared to bills of exchange, and Mr. Jus- 
tice Cowen, in Harker v. Anderson, 21 Wend. R. 372, went so far as to 
say, that they were to all intents and purpose^ bills of exchange payable 
on demand. But this has been doubted and denied both by Chancellor 
Kent and Mr. Justice Story. (See Story on Promissory Notes, § 489 
and note 5.) Mr. Justice Story there says: — "The circumstances in 
which they principally differ from bills of exchange are, — 1. They are 
always drawn on a bank, or on bankers, and are payable immediately on 
presentment, without any days of grace. 2. They require no acceptance 
as distinct from prompt payment. 3. They are always supposed to be 
drawn upon a previous deposit' of funds, and are an absolute appropria- 
tion of so much money in the hands of the bank or bankers to the holder 
of the check, to remain there until called for, and cannot, therefore, be 
afterwards withdrawn by the drawer." 

Although checks, generally speaking, do not say in express terms, that 
they are payable on demand, yet they are still payable on demand in 
rontemplation of law. Checks are frequently ante-dated, or post-dated, 
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hit still they are payable on presentment, at any time a(^er the date. 
For instance, if I draw a check on the 1st of January, but date it the 
14th of January, it is payable on presentment on the 14th of January, or 
any day af\er it. This is frequently done when the drawer has no funds 
oi not sufficient funds at the bank on the day he draws the check, but 
expects to have some against the day whose date it bears. 

When the check is made payable on a specified day, for instance, if it 
is dated the 1st of January, 1852, and made payable on the 10th of Jan- 
uary, 1852, the general understanding among banks is, that such a check 
is payable on the day specified, as, in the above case, on the K)th of Jan- 
uary,* toithout days of grace. It was so held by Justice Story in the 
inatter of Brown, 2 Story's R. 502, where the checks were drawn on the 
Granite Bank of Boston, dated on a particular day, and were payable on 
another specified day. In the case of Brown v, Lusk, 4 Yerger's R. 210, 
it was held, that a check drawn in Nashville, on the Branch Bank of the 
United States at Nashville, on the 13th of December, 1827, payable to 
A. B. or bearer, on the 14th of January following, was an inland bill of 
exchange, and entitled to grace. But Judge Story does not approve of 
this decision in the above-cited case of Brown. And Chancellor Kent, in 
his Commentaries (4 Kent's Comm. p. 549, note, 4th edit.) says : — "A 
check differs from a bill of exchange in this, that it has no days of 
grace, and requires no acceptance distinct from prompt payment. The 
drawer of a check is not a surety, but the principal debtor, as m^ch as 
the maker of a promissory note. The check is the acknowledgment of 
a certain sum due. It is an absolute appropriation of so much money in 
the hands of his banker to the holder of the check, and there it ought to 
remain until called for, and unless the drawer actually suffers by delay, 
as by the intermediate failure of his banker, he has no reason to com- 
plain of delay not unreasonably protracted. If the holder does so un- 
reasonably delay, he assumes the risk of the drawee's failure, and he 
may, under circumstances, be deemed to have made the check his own, 
to the discharge of the drawer. But this is quite distinct from the strict 
rule of diligence applicable to a surety, in which light stood the indorser 
who has a right to require diligence on the part of the holder, to relieve 
him from responsibility. It is true^ however, that there is so much anal- 
ogy between checks and bills of exchange and negotiable notes, that 
they are frequently spoken of without discrimination." 

But in the case of Bo wen and others against Newell, decided in the 
Court of Appeals of New York on the 12th of April, 1853, and cited be- 
fore, it was held that such a check is like a bill of exchange, and en- 
titled to grace. 

We have seen before, that a bill of exchange or a promissory note, 
taken af^er the day of payment, or when it is overdue, subjects the hold- 
er to all the equities attaching to it in the hands of the party from 
whom he receives it. But this rule does not apply to a check ; for a 
check is not treated as overdue, merely because it has not been presented 
as early as it might be, and the holder has taken it some days af\er its 
date, unless he has notice of such equities at the time he takes it. Hence, 
a bona fide holder, purchasing a check several days afler its date, for a 
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valuable consideration, is entitled to claim payment from the banker, and 
can hold the drawer responsible in case it is not paid, notwithstanding it 
has been obtained by fraud from the drawer. And if the drawer, or in« 
dorser, or transferrer of a chef k, has issued or passed it long after its 
date, he will be held liable to a subsequent bond fide holder thereof for a 
valuable consideration, without notice, notwithstanding the consideration 
upon which he has so issued or passed it has, as between himself and 
the person to whom he originally delivered it, entirely failed. (Story on 
Promissory Notes, § 491.) The drawer of a check is treated almost like 
the principal debtor, and is not discharged by any neglect or laches of 
the holder, in not making due presentment thereof, or in not giving him 
notice of the dishonor, unless he has sufiered some loss or injury thereby, 
and then only in so far as he has sufiered injury ; as, for instaDce, if toe 
bank should have failed in the mean time. 

I%e Rights and Duties of the Holder of a Check, 

The general rule is, that the holder of a check, if he will not lose his 
claims upon the drawer in case the check should be dishonored, is bound 
to present the same for payment within a reasonable time, and to give 
notice of the dishonor to the drawer within a reasonable time ; otherwise 
the delay is at his peril. What is a reasonable time will depend upon 
circumstances, and will, in many cases, depend upon the time and the 
place of receiving the check, and upon the relations of the parties be- 
tween whom the question arises. 

If the payee or holder receives it in the same town or city where it is 
payable, he is bound to present it for payment, at farthest, on the next 
secular day after it is received, before the close of the usual banking 
hours. When he receives it at a place distant from the place of pay- 
ment, it will be sufficient for him to forward it by post to the latter place on 
the next secular day after it is received ; and the person to whom it is thus 
sent will not be bound to present it for payment until the day after it has 
reached him. If payment is not thus regularly demanded, and the bank 
or bankers should fail before the check is presented, the loss will be the 
loss of the holder, who will have made the check his own by his delay. 
(Story on Promissory Notes, § 493.) 

If the check should have been passed to several holders, the drawer 
will not be bound beyond the time for which he would be bound to the 
first holder, namely, the next day after its issue. If, therefcue, in the 
intermediate time, the bank or bankers should fail, and would have paid 
the check if it had been presented in due season, the loss must be borae 
by the holder, and not by the drawer. 

Where a check is negotiable, and passes by indorsement or mere de- 
livery, the same rule applies between the parties to the transfer, that ap- 
plies between the drawer and the original payee of the check. (Mohawk 
Bank v. Broderick, 10 Wend. R. 304, and 13 Wend. 133.) 

The drawer and every holder is liable to every subsequent holder only 
upon due presentment and dishonor of the check, within the time fof 
which he would be liable if the check had been presented by the party 
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immediately claiming from or under him. (Story on Promissory Notea, 
^ 496.) That is to say, the original drawer is answerable to his payee, 
and this one is liable to the person to whom he delivers it, and so on, if 
the time of presentment is observed as above stated. If, therefore, the 
check is dated the 1st of January, and delivered by A on that day to B, 
and B delivers it on the 2d of January to C, and C delivers it on the 
3d of January to D, who presents it for payment on the 4th of January', 
all parties living at the place of payment, and the check be dishonored, 
the bank having failed on the 3d of January; A, the original drawer, 
would not be liable to make good that check to D, nor to B or C, pro- 
vided he had suffered the loss of the whole amount of money for which 
the check was drawn in consequence of this delay. But C would be 
Imswerable to D, because D presented the check within a reasonable 
time as to C ; but B would not be answerable to C, because C ought to 
have presented the check on the 9kl at ferthest 

But it must be borne in riiind, that this rule applies only where, in the 
intermediate time between the drawing of the check and the presentment 
thereof for payment, there has been a change of circumstances materi- 
ally afiecting the rights and interests of the drawer in respect to the 
bank or bankers on whom the check is drawn ; for instance, if the bank 
has failed afler the time allowed for presentment, and the drawer has lost 
all his funds deposited with the bank. 

But the drawer is in no case discharged from paying the check drawn 
where his interests have not been impaired at all by the delay ; if, for 
instance, the bank still remains in good credit and is able to pay the 
check, but the drawer has in the mean time withdrawn his funds, or if 
the drawer had no funds at the bank at the time the check was drawn. 
In these cases the drawer would be liable, although months had elapsed 
between the date of the check and its presentment for payment. The 
same rule applies to an indorser or transferrer of a check, in respect to 
subsequent holders. Bat if the drawer can show that, by the omission 
to make due presentment and give due notice of dishonor, he has 
sustained loss or injury, he will be exonerated in propor^ioh to such 
loss. 

We will add a few decisions which have been made in regard to 
i^ecks, which may bring out points not apparent in the general rules 
laid down above. 

A check made in New York, payable out of the State, in curre^ bank- 
notes, is not negotiate. (Little t;. Phosnix Bank, 2 Hill, 425, and 7 Hill, 
35d.) 

The drawing of a check upon a bank is not a specific appropriation of 
the funds of the drawer to its payment, in preference to other checks 
mibsequently drawn ; that is to say, if A draws a -check in favoTr of B, 
and aflerwards draws several other checks in favor of different persons, 
who present their ched^ before B does his, and all the funds are thus 
difawn out, and the drawer fails, B, the :first drawee, cannot claim <m the 
ground of priority an appropriation of the funds in the bank at the time 
his check was drawn. (Dykens v. The Lieather Manufacturers^ Bank, 
11 Paige, 612.) 
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The drawer of a check may countermand its payment at any tunc 
before its payment or acceptance by the bank. (Ibid.) 

A post-dated check is payable on the day of its date, but if that day 
be Sunday, it is payable on Monday. (Salter v, Burt, 20 Wend. 205.) 

Notice of the presentment and refusal to pay is necessary to charge 
the drawer. (Barker v. Anderson, 21 Wend. 372.) 

The indorser of a check was held to be discharged when the holder 
delayed presentment for twenty-three days, the bank being about sixteen 
miles from him. (Mohawk Bank v. Broderick, 13 Wend. 133.) 

So, where presentment was delayed for six days, the holder living in 
the place where the bank was. (Gough v, Staats, 13 Wend. 549.) 

Where seven or eight days elapsed after the plaintiff received the 
check before presentment, the course of mail to the Jbank being only 
three days, it was held that, if he had not put it in circulation, the payee 
would have been discharged ; but as he parted with it to another on the 
day he received it, and there was no proof of negligence in any subse- 
quent holder, he recovered, the burden of proof in such case being upon 
tlie payee. (Smith v. Janes, 20 Wend. 192.) 



CHAPTER XI, 

FORMS OF PROTEST. 

No. 1. — Protest of a Bill on Non-acceptance. 
On the day of one thousand eight hundred and 



I, R. B., Notary Public, duly admitted and sworn, dwelling in L., in 

the county of L., and State of , one of the United States of North 

America, at the request of C. D. of L., [or of " the holder," or " the 
bearer," as the case may be,] did exhibit the original bill of exchange, 
whereof a true copy is on die other side written, [or did cause due 
and customary presentment to be made of the original bill of exchange, 
whereof a true copy is on the other side (or above) written,] unto a 
clerk in -the coimting-house of £. F., the person upon whom the same 
is drawn, and demanded acceptance thereof, [or acceptance being 
thereupon demanded,] and he answered that it would not be accepted 
at present. 

Wherefore, I, the said notary, at the request aforesaid, have protested, 
and by these presents do protest against the drawer of Uie said bill, and 
all other parties thereto, and all others concerned, for all exchange, re- 
exchange, and all costs, damages, and interest, present and to come, for 
want of acceptance of die said bill. 

Which I attest, 

(Seal.) R B. 

Notary Public^ L. 
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No. 2. — Protest of a Bill on Non-acceptance^ when the Drawee has 

neglected to leave Orders with his Clerks, 

On the — day of , [commence as in No. IJ unto a clerk 

in the counting-house of £. F.^the person upon whom the same is drawn, 
and demanded acceptance thereof, [oif acceptance being thereupon de- 
manded,] and he answered, that the said E. F. was not within^ and had 
lef^ no orders for the acceptance of the said bill. 

Wherefore, I the said notary, [conclude as in No. 1.1 

Which I attest, 
(Seal.) R. B. 

Notary Public^ L. 

No. 3. — Protest of a Bill on Non-acceptance^ when the Drawee^s Place 
of Business is shtU up [and he is become bankrupt or insolvent]. 

On the day of [commence as in No. 1] did take [or 

eidiibit] the original bill of exchange [whereof a true copy is on the other 
side written] unto [or at] the counting-house of E. F., the person upon 
whom the said bill is drawn, in order to present the same, and to de* 
mand acceptance of it, and the door was found fastened, and there was 
no person there to give an answer, and I am informed that the said 
E. F. has been declared bankrupt [or has suspended payment, as the 
case may be]. 

Wherefore, I, the said notary^ [conclude as in No. 1.] 

Which I attest, 

(Seal.) . R.B. 

Notary Public^ L. 

No. 4. — Protest of a Bill on Non-acceptance^ when the Drawee cannot 

be founds or when there is no such Person, 

On the day of [commence as in No. 1] did make and 

cause to be made due and careful inquiries, at the post-office, 

and in other proper quarters, for E. F., the person upon whom the said 
bill purports to be drawn, in order to have demanded acceptance thereof, 
bat was unable to discover him, or to learn any tidings of him or of his 
residence. 

Wherefore, I, the said notary, [conclude as in No. 1.] 

Which I attest, 

(Seal.) R. B, 

Notary Public^ L. 

No. 5. — Protest of a Bill on Non-acceptance^ wJien a Copy or a Memo* 
randum of the Principal Contents of it has been exhibited in the Ab* 
sence of the Original^ and Acceptance has been demanded. 

On the day of [commence as in No. 1] did apply fot 

the original bill of exchange, whereof on the other side a copy or the 
principal contents is or are written, unto a clerk in the counting-house ot 
Mr. D. K., the person upon whom the same is drawn, and demanded ac* 
ceptance of the said original bill, and I also demanded the delivery of 

8 
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the said original bill, but he did not deliver up the same, and stated that 
Mr. K. had left the counting-house, and had [^ he believed inadver* 
tently] taken the said bill away with him, and that the same was not 
accepted. 

Wherefore, I, the said notary, [conelude as in No. 1.1 

Which I attest, 
(Seal.) - R. B. 

Notary PuMie, L 

No. 6. — Protest of a Bill on Non-payment, 

On tlw— day of , [comnfence as in No. 1,] unto E.F. 

[or, as the case may be, unto a clerk in the counting-house of E. F.l, the 
person upon whom the said bill is drawn, [and by. whom the same is ae- 
cepted, if the bill have been accepted,] and demanded payment thereof, 
[pr payment being thereupcoi demanded,] and he answered, that it would 
not be paid* 

Wherefore, I, the said notary, at the request aforesaid, have protested, 
and by these presents do protest against the drawer of the said bill, and 
all other parties thereto, and all others concerned, for all exchange, le- 
exchange, and all costs, damage and interest, preseiit and to come, for 
want of payment of the said bill. 

Which I attest, 

(Seal.) R. B. 

Notary Public^ L. 
• 
No. 7. — Protest of a Bill on Non-payment^ when the House or Pha 

where it is made Payable hy the Acceptance is shut up, and no one is 

there to give an Answer, 

On the day of , [commence as in No. 1 ; the protest 

ought to state the attempt to make the presentment for payment, by the 
bilPs being taken to the place at which by the acceptance it is made 
payable,] did take [or exhibit] the original bill of exchange, whereof a 
true copy is above or on the other side written, unto [or at] the countii^ 
house [or banking-house, as the case may be] of Messrs. £. F. and Com- 
pany, where the said bill is made payable by the acceptance, in order to 
present the same and demand payment thereof, and the door was found 
fastened, and the place shut up, and there was no person there to give 
an answer [and I am informed that the said E. F. and Company lujivc 
been declared bankrupt, or have suspended payment, as the case may 
be]. 

Wherefore, I, the said notary, at the request aforesaid, have protested, 
and by these presents do protest against the drawer of the said bill, and 
all other parties thereto, and all others concerned, for all exchange, re- 
exchange, and all costs, damages, and interest, present and to come, for 
want of payment of the said bill. 

Which I attest 

(Seal.) R. B. 

Notary PuJ^lic^ L. 
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No. 8. — Protest of a Bill for better Security, 
On the day of , one thousand eight hundred and - 



I, R- B., Notary Public, duly admitted and sworn, dwelling in L., 

in the county of L., and State of , one of the United States of 

North America, at the request of C. D. of L. aforesaid, [or of the 
holder or the bearer,] did exhibit' the original bill of exchange [whereof 
a true copy is above or on the other side written] at the counting-house 
of £. F., the person upon whom the said bill is drawn, and whose ac- 
ceptance appears thereon, and did present the same unto a clerk there, 
and demand security for the payment thereof, when the same should be- 
come payable, in consequence of the said E. F. having become bank* 
rupt, [or insolvent, or suspended payment,] and I received for answer, 
that security for the same could not be given by the said E. F., who has 
been declared bankrupt [or has suspended payment, as the case may 
be]. 

Wherefore, I, the said notary, at the request aforesaid, have protested, 
and by these presents do protest against the drawer of the said bill, and 
the acceptor and all the other parties thereto, and all others concerned, 
for all exchange, reexchange, and all costs, damages, and interest, pres* 
ent and to come, for want of better security for the payment of the astid 
bill, when due. 

Which I attest, 

(Seal.) R. B. 

Notary Public^ L. 

No. 9. — Protest of a Bill on Non-payment^ mhen the Original has been 
lost before Maturity y and a Copy or the Second of Exchange of the 
same Set is presented for Payment. 

On the day of , one thousand eight hundred and , 

I, R. B., Notary Public, duly admitted and sworn, dwelling in L., 

in the county of L., and State of , one of the United States of 

North America, at the request of C. D. of L. aforesaid, did exhibit 
a copy of the original bill of e^cchange [or did exhibit the second of ex- 
change], (whereof a copy is above or on the other side written,) unto E. 
P., the person upon whom the same is drawn, and by whom the said 
original bill [or the first of exchange of the same set] has been accepted, 
and which has been lost or mislaid, as I am informed, and the same 
being this day due, I demanded payment thereof, and the said E. F. 
answered, that he would not pay the same. 

Wherefore, I, the said notary, at the request aforesaid, have protested, 
and by these presents do protest against the drawer of ^e said bill, and 
the acceptor, and all other parties thereto, and all others concerned, for 
all exchange, reexchange, and all costs, damages, and interest, present 
and to come, for want of payment of the said bill, of which the original 
being lost, the said copy [or second of exchange] was exhibited in lieu 
of it, and payment demanded. 

Which I attest, 

(Seal.) R. B. 

Notary Public^ L* 
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No. 10. — Protest of a Bill of Exchange for Want of Ac^teptance iQMn 

a Letter. 

On the day of , etc., Mr. A. B. of the city of London, 

produced unto me, I. M. of the said city. Notary Public, etc., a bill of 
exchange, whereof a true copy is on the side written, together with a 

letter signed C. D. for Messrs. E. and F.^ and dated at , the 

day of , one thousand eight hundred and , directed to the 

said Messrs. E. and F., and which he received- by the post, wherein he 

says as follows : " Sir, yours of the day of instant, to 

Messrs. E. and F., is before me, covering Mr. G. L.^s bill of exchange, 

on them for $ ; as said gentleman is from home, I have no orders to 

accept the said bill," [or as the case may be,] — which letter and answer 
not being satisfactory, I, the said notary, at the request of the said Mr. 
A. B. have protested, etc. 

No. 11. — Protest of a Bill^ by a Person resident in a Place where there 

is no Notary. 

On the day of , one thousand eight hundred and , 

I, A. B.*, a substantial person, residbg at N., in tlie county of , 

at the request of the holder of a certain bill of exchange, whereof a true 
copy is on the other side written, did exhibit the said original bill of ex- 
change unto Mr. of N. aforesaid, the person upon whom the 

same is drawn, and demanded acceptance thereof, who answered that 
[here state his answer and refusal]. And I, the said A. B., do hereby 
certify, that there is no public notary practising in or near N. aforesaid. 
Wherefore, I, the said A. B., at the request aforesaid, and in the absence 
of and in default of a public notary at this place, have protested, and by 
these presents do protest against the drawer of the said bill, and all other 
parties thereto, and all others concerned, for all exchange, reexchange, 
and all costs, damages, and interest, present and to come, for want of 
acceptance thereof, in the presence of C. D. and E. F., both credible per- 
sons residing at N. aforesaid. 

Which I attest, 
A. B. 
a house-keeper and a merchant [or a 
manufacturer, or an attomey-at-law, or 
banker, or hotel-keeper, etc., etc.] re- 
siding at N. aforesaid. 

No. 12. — Act of Honor on Acceptance supra Protest by a third Person^ 
for the Honor of the Drawer [or Indorser'\. 



On the day of , one thousand eight bundled and -, 

I, R. B., Notary Public, duly admitted and sworn, dwelling m , in 

the county of — — , and State of , one of the United States of 

North America, do hereby certify, that the original bill of exchange, for 
five hundred pounds, of which a copy is above or on the other side writ- 
ten, (now protested for non-acceptance,) was this day exhibited [or exhib- 
ited by me] unto E. F., one of the firm of E. F. and Company, who de* 
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dared that the said firm would accept the said bill supra protest, for the 
honor of the drawer [or, of G. H., the indorser] ; holding the drawer 
[or, the said indorser and the drawer] and all other persons, responsible 
to the said firm for the said sum, and for all interest, damages, and ex- 
penses incident thereto ; I have, therefore, granted this notarial act of 
honor accordingly. 

Which I attest, 
(Seal.) R. B., 

Notary Public, 

No. 13. — Act of Honor on Acceptance supra Protest^ hy the Drawee^ 
for Part of the Amount^ for the Honor of the Drawer, 

On the day of , one thousand eight hundred and , 

I, R. B., Notary Public, duly admitted and sworn, dwelling in ,in 

the county of , and State of , one of the United States of 

NorUi America, do hereby certify, that the original bill of exchange for 
five nundred dollars, of which a copy is above [or on the other side] written, 
(now protested for non-acceptance,) was this day exhibited unto C. D., 
one of the firm of C. D. and Company, upon whom the same is drawn, 
who declared [or declared before me] that the said firm would accept 
the said bill supra protest for the honor of £. F. the drawer, for part 
thereof, namely, for the sum of three hundred dollars ; holding the draw- 
er and all other proper persons responsible to them, the saidC. D. and 
Ck)mpany, for the last-mentioned sum, and for all interest, damages, and 
expenses ; I have, therefore, granted this notarial act of honor accord- 
ingly. 

Which I attest, 

(Seal.) R. B., 

Notary Public, 

No. 14. — Act of Honor on Acceptance supra Protest^ by a Firm of 
Third Persons^ through the Medium of an Agents for the Honor of 
the Drawers, 

On the day of——, one thousand eight hundred and , 

1, R. B., Notary Public, duly admitted and sworn, dwelling in , in 

the county of ^ , and Slate of , one of the United States of 

North America, do hereby certify, that the original bill of exchange for five 
hundred dollars, of which a copy is above [or on the other side] written, 
(now protested for non-acceptance,) was this day exhibited [or exhibited 
by me] at the counting-house of the firm of C. D. and Company, who 
have declared [or, who have declared through their agent on their be- 
half] that the said firm would accept the said bill supra protest for the 
honor of E. F. and Company, the drawers, for part thereof, namely, for 
the sum of three hundred dollars ; holding the drawers, and all other 
proper persons, responsible to them, the said C. D. and Company, for 
the last-mentioned sum, and for all interest, damages, and expenses ; I 
have, therefore, granted this notarial act of honor accordingly. 

Which I attest, 

(Seal.) R. B., 

Notary Public, 
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No. lb, -^ Act of Honor y on Acceptance supra Protest by ike Drawees^ 
for Part of the Amount for the Honor of the Drawer^ and for the 
Residue for the Honor of an Jhdorser, 

On the day of , one thousand eight hundred and 



1, R. B., Notary Public, duly admitted and sworn, residing in , in 

the county of , State of , one of the United States of North 

America, do hereby certify, that the original bill of exchange for fi?e 
hundred dollars, of which a copy is above [or on the other side] wjritten, 
(now protested for non-acceptance,) was this day exhibited unto C. D., 
one of the firm of C. D. and Company, upon whom the same is drawn, 
who declared [or declared before me] that the said firm would accept 
the said bill supra protest, for the honor of E. F., the drawer, for part 
thereof, namely, for the sum of three hundred dollars ; and filso that the 
said firm would further accept the said bill supra protest, for the honor 
of G. H., the first indorser thereof, for the sum of two hundred dollars, 
the residue of the amount thereof; holding the said drawer, and all other 
proper persons, responsible to the said C. D. and Company, for the said 
sum of three hundred dollars, and also for all interest, damages^ emd ex- 
penses ; and also holding the said first indorser, and the said drawer, and 
all other proper persons, responsible to the said C. D. and Company, for 
the said sum of two hundred dollars, and for all interest, damages, and 
expenses ; I have, therefore, granted this notarial act of honor accord- 
ingly. 

Which 1 attest, 
(Seal) R. B., 

Notary PuhJu, 

No. 16. — Act of Honor ^ on Acceptance supra Protest by a Person merC' 
ly as an Agent on Behalf of a Firm^ for a Part of the Amount^ and 
by the same Person in his individual Capacity for the Balance, 

On the day of—, one thousand eight hundred and 



I, R. B., Notary Public, duly admitted and sworn, residing and practising 

m , in the county of , State of , and one of the 

United States of North America, 6o hereby certify, that the original bill 
of exchange for one thousand two hundred dollars, of which a copy ia 
on the other side written, (now protested for non-acceptance,) was this 
day exhibited to Mr. R. W.,^ the agent of the firm of G. G. and S., who 
declared that he would, as such agent, for and on behalf of the said firm, 
accept the said bill supra protest for eight htmdred dollars* part of the 
amount of the said bill, for the honor of W. M. L., the drawer, and that 
he would accept the same supra protest individually for four hundred 
debars, the balance of the said bill, for the honor of the drawer ; holding 
the drawer, and all other proper persons, responsible to the said firm* 
and to him the said R. W. individually, in the aforesaid proportions, for 
the said sum, and for all interest^ damages* and. expenses ; I have, there^ 
fbie, granted thia notarial act of honor accordingly. 

Which I attest, 
(Seal.) R. B., 

Notary Public 
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No. 17. — Act of Honor on Payment sufra Protest^ hy a Firm of Third 
Persons^ for the Honor of the Drawers and Ihdorsers. 



On the — day of , one thousand eight hundred and , 

I, R» B., Notary Public, duly admitted and sworn, dwelling in , 

in the county of — — , State of _— , one of the United Stated of 
North America, do hereby cej^if^r, that the original bill of exchange for 
five hundred dollars, of which a copy is above [or on the other side] writ- 
ten, (now protested for non-payment^ was this day exhibited unto C. D. 
of Liverpool, one of the firm of C. D. and Company, who declared [or 
declared before me] that the said firm would pay the amount of the said 
bill supra protest, for the honor of £. F. and Company, the drawers, and 
of G. H. and Company, the indorsers ; holding the drawers and the said 
indorsers, and all other proper persons, responsible to them, the said C. 
D. and Company, for the said sum, and for all interest, damages, and 
expenses* I have, therefore, granted this notarial act of honor accord- 

mgly. 

Which I attest, 
(Seal. B. B., 

Notary Public. 

No. 18. — Act of Honor on Payment supra Protest of Part of the 
Amount^ by the Drawee through the Medium of an Agent^ for the 
Honor of the Drawer. 

On the  day of——, one thousand eight hundred and ■■.^ 

I, R. B., Notary Public, duly admitted and sworn, dwelling in , in 

the county of , State of , one of the United States of North 

America, do hereby certify, that the original bill of exchange for five 
hundred dollars, of which a copy is above [or on the other side] written^ 
(now protested for non-payment,) was this day exhibited [or exhibited 
by me] at the counting-house of the firm of C. D. and Company, upon 
whom the same is drawn, who have declared [or, who have declared, 
through their agent or clerk on their behalf ] that the said firm would 
pay the sum of three hundred dollars, part of the amount of the said bill 
supra protest, for the honor of E. F., the drawer ; holding the drawer 
and all other proper persons responsible to the said firm of C. D, and 
Company, for the last-mentioned sum, and for all interest, damages, and 
expenses ; I have, therefore, granted this notarial act of honor accord- 
ingly. 

Which I attest, 

(Seal) R. B., 

Notary Public. 

No. 19. — Act of Honor on Payment supra Protest^ by a Firm of Third 
Persons^ of th3 Balance of a Bill {after Payment of a Part by the 
Drawee) for ^he Honor of the Drawer. 

On the day of , one thousand eight hundred and » 

I, R. B., Notary Public, duly admitted and sworn, dwelling in , in 

the county of , State of , one of the United States of North 



124 Bills of Exchange and Promissory Notes. 

America, do hereby certify, that the origiiml bill of exchange for five 
hundred dollars, of which a copy is above [or on the other side] written, 
now protested for non-payment, (the sum of three hundred doUars, part 
of the said bill, appearing to have been paid, by the drawee supra pro- 
test, for the honor of the drawer,) was this day exhibited [or exhibited by 
me] at the counting-house of the firm of C. D. and Company, and C. D., 
one of the said firm, declared that the fliid firm would pay the sum of 
two hundred dollars, the balance of the said bill supra protest, for the 
honor of E. F., the drawer thereof; holding the drawer, and all other 
proper persons, responsible to the said firm of C. D. and Company for 
the last-mentioned sum, and for all interest, damages, and expenses ; I 
have, therefore, granted this notarial act of honor accordingly. 

Which I attest^ 
(Seal.) K. B., 

Notary Public. 



• • 



J. The above forms are taken from B. Brooke's Treatise on the Office of a Kotaiy 
of*Bnglaad. 

Form of Protest used in the State of New York. 

United States of America, State of New York, ss. 

Be it known, that on the day of , in the year of our Lord 

one thousand eight hundred and fifty , at the request of 

of Bufialo, I, , a Notary Public, duly admitted and sworn, dwell- 
ing in the city of Buffalo, County of Erie, and State aforesaid, presented 

the annexed __ of for dollars, at the  ' 

and demanded payment thereof, which was refused. Whereupon, I, the 
said Notary, at the request aforesaid, did protest, and by these presents 
do solemnly protest, as well against the maker and indorser of the said 

as against all others whom it doth or may concern, for exchange, 

reexchange, and all costs, charges, damages, and interests already incurred 

and to be incurred by reason of the non-payment of the said . 

And I, the said Notary, do hereby certify, Uiat on the same day and year 
above written, I deposited in the post-office, in said city of Buffalo, notice 
of the foregoing protest, partly written and partly printed, signed by me 
and folded in the form of letters, as follows, viz. : — 

Notice for Directed • 

Do. " do. 

Each of the above-nam^d places being the reputed place of residence 
of the persons to whom the said notice was directed respectively ; and 
the nearest post-office thereto ; and I further certify, that on the day and 
year last aforesaid, I served notice of the foregoing protest signed by nxe, 
partly written and partly printed, as follows, to wit : — 

Notice for 

Do. " 

In witness whereof, I have hereunto subscribed my name and affixed 
my seal of office in presence of John Doe and Richard Roe, witnesses. 

In Testimonium Veritatis. 

 — , Notary PtMic 
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CHAPTER XII. 

statute laws begasding bills of exchange, fbomissort notes and 

notaries fublic. 

Massachusetts. 
Bills and Notes, ' 

The damages provided by statute, to be recovered on bills protested, 
have been stated in Chapter IX. 

Bevised Statutes, ch. 33. Days of Grace to he allowed, 

^5. In all bills of exchange, payable at sight or at a future day cer- 
tain, within this State, and on all promissory negotiable notes, orders, and 
drafb, payable at a future day certain, within this State, in which there is 
not an express stipulation to the contrary, grace shall be allowed, except 
as provided in the following section, in like manner as it is allowed, uy 
the custom of merchants, on foreign bills of exchange payable at the 
expiration of a certain period aflcr date or sight. 

^ 6. {Not when payable on Demand.) — The provisions of the pre- 
ceding secticxi shall not extend to any bill of exchange, note, or draf) 
payable on demand. 

Supplement to Rev. Stat, 1839, ch. 121. An Act concerning Notes 

payable on Demand, 

^ 1. In any action brought upon a promissory note payable on de- 
mand, made afler this act shall go into operation, by an indorser against 
the promisor, any matter shall be deemed a legal defence, and may be 
given in evidence accordingly, which would be a legal defence to a suit 
on the same note, if brought by the promisee. 

§ 2. ( When Demand must be made^ and Notice given^ in Order to 
charge an Indorser,) — On any promissory note payable on demand, 
made af^r this act shall go into operation, a demand made at the expira- 
tion of sixty days from the diate thereof, without grace, or at any time 
within that term, shall be deemed to be made within a reasonable time ; 
and any act, neglect, or other thing which by the rules of law or the cus- 
tom of merchants is deemed equivalent to a presentment and demand, 
on a note payable at a fixed time, or which would dispense with such 
presentment and demand, if it shall occur at or within ihe said term of 
sixty days, shall be deemed to be a dishonor thereof, and shall authorize 
the holder of such note to give notice of the dishonor thereof to the in- 
dorser, as upon a presentment to the promisor, and his neglect or refusal 
to pay the same. And no presentment of such note to the promisor, and 
*^emand of payment thereof, shall be deemed to be made within a rea- 
sonable time, so as to charge the indorser thereof, unless made on or be- 
fore tlie last day of said term of sixty days. 

^ 3. {Indorser liable after Notice.) — Upon all promissory notes pay- 
able on demand, made af^er this act shall go into operation, the several 
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indoiaers thereof shall he liahle, upon due and reasonahle notice, given 
according to the rules of law and the customs of merchants, of the dis- 
honor of such notes, in the same manner and to the same effect as upon the 
dishonor of promissory notes payahle at a fixed time, and not otherwise. 

It has heen held hy the Supreme Courts that if a note on demand is 
indorsed after sixty days from its date, a demand on the maker is within 
a reasonahle time, if made not later than at the expiration of sixty days 
from the time of the indorsement of the note. (Riceo. Wesson, 11 Met. 
400.) 

And further, to charge an indorser of a note payahle on demand, l!is 
indorsee must give him notice of non-payment upon the first demand 
on the maker, although such demand was made at an earlier day than 
was necessary in order to render the indorser liahle dn his indorsement, 
and although the indorsee gives the indorser notice of non-f»yment upon 
a second demand on ^e maker, which would have been in season to 
charge the indorser if no previous demand had been made. (Ibid.) 

Notaries Puhlie^ 

According to the fourth article of Amendment of die Constitution, 
Notaries Public shall be appointed by the Grovemor, in the same manner 
as judicial officers are appointed, and shall hold their offices during seven 
years, unless sooner removed by the Governor, with the consent of the 
Council, upon the address of both houses of the Legislature. 
• Chapter 13 of the Revised Statutes provides : — 

^ 41, On the death, resignation, or removal from office of any notary 
public, his records, together with all his official papers, shall be depos- 
ited in the office of the clerk of the Court of Common Pleas for the 
same county in which the said notary public resided. 

§ 48. If any notary public, on his resignation or removal from office, 
shall, for the space of three months, neglect to deposit his records and 
official papers in the clerk's office, he shall forfeit a sum not exceeding 
five hundred dollars. 

^ 49. If the executor or administrator of any deceased notary public 
shall, for the space of ^ree months after his acceptance of such ap- 
pointment, neglect to deposit in the clerk's office the records and official 
papers of such deceased notary, which shall come into his hands, he 
shall forfeit a sum not exceeding five hundred dollars. 

^ 50. If any person shall knowingly destroy, deface, or conceal any 
records or official papers of any notary public, he shall forfeit a sum not 
exceeding one thousand dollars, and shall moreover be liable in damages 
to any party injured. 

J 51. The several clerks of the Court of Common Pleas i^all receive 
safely keep all the records and official papers of any notary public,^ 
which are, in Uiis chapter, directed to be deposited in the offices of said 
clerks. 

^ 52. Said clerks shall make and certify copies of any lecords and 
official papers of any notary public deposited with them ; for Which 
copies Uiey shall be paid the same fees that such notary public would 
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hare been entitled to ; and all copies, certified by the said clerks, iteH 
have the same eflfect in law, as if they had been certified to by such 
notary public. 

By chap. 59, § 13, the acknowledgment of deeds of real estate may 
be made before any justice of the peace in this State, or before any jus- 
tice of the peace, magistrate, or notary public within the United States, 
or in any foreign country, or before any commissioner appointed for 
that purpose by the Grovemor of this Commonwealth, or before any min« 
ister or consul of the United States in any foreign country. 

Supplement to the Revised Statutes of 1839, chap. 93, § 1. Fees ofNo^ 

tariea in Massachusetts, 

The fees of notaries public for the services hereafler specified shall be 
as follows, to wit : — For every protest for the non-acceptance or non- 
payment of a bill of exchange, order, draft, or check, the amount whereof 
is five hundred dollars, or upwards, or for the non-payment of a promis- 
sory note for the like amount, one dollar ; for recording the same, fifly 
cents ; for every protest for the non-acceptance ot ncm-payment of a bill 
of exchange, order, drafl, or check, the amount whereof is less than five 
hundred dollars, or for the non-payment of a promissory note for the like 
amount, Jifty cents ; for recording the same, fifty cents ; for noting the 
non-acceptance or non-payment of a bill of exchange, order, drafl, or 
check, or the non-payment of a promissory note, seventy-five cents ; for 
each notice of non-acceptance or non-payment of any bill, order, draft, 
check, or iiote, given to any party liable for the payment thereof, twenty" 
five cents : Provided^ that the whole cost of protest, including all neces- 
sary notices, and the record thereof, when the bill, order, dran, check, or 
note is of the amount of five hundred dollars or upwards, shall in no case 
exceed two dollars ; and when the amount is less than five hundred dol- 
lars, the whole cost shall not exceed one dollar and Jifty cents ; and the 
whole cost of noting, including recording and all notices, shall in no case 
exceed one dollar and twenty-five cents. 

Maine. 

Bills and Notes. 

1847, Chap. 44, § 12. The protest of any foreign or inland Mil of ex- 
change or promissory note or order, duly certified by any notary public, 
under his hand and ofiicial seal, shall be legal evidence of the facts stated 
in such protest, as to the same, and also as to the notice given to tho 
drawer or indorser, in any court of law. 

^13. (Of Days of Grace on BUls and Notes,) — Whenever any 
promissory note, inland bill of exchange, draft, cnr order for the payment 
6f money, payable at a future day, or at sight, and not on demand, shall 
become payable in this State, the maker of any such note, and the ac- 
ceptor of any such bill of exchange, respectively, shall be entitled to a 
grace of three days, unless the third day happens to be the Lord^s day, 
or a day of public &st or thanksgiving, appointed by the Governor and 
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Council or the Fourth of July, in which excepted cases a grace c€ twu 
days only shall be allowed. 

§ 14. {Proviso relating to the 4th of July,) — If the fourth day of July 
should happen to be Monday, and the third day of grace on any such 
note, bill, or drafl should happen on the same day ; or if the fourth day 
of July should happen on Saturday, and the following Sunday should be 
the third day of grace, an additional day of grace shall be allowed on 
such note, bill, or drafl ; and for such protest, notifying parties making 
the certificate in form aforesaid, and record ojf his proceedings, he shi^l 
be entitled to a fee of one dollar and fifty cents and no more. 

Rhode Island. 
Bills of Exchange. 

All bills of exchange drawn at sight, which shall be due and payable 
in this State, shall be deemed due and payable on the day of presentation 
without grace. 

January, 1849, § 2. It shall be lawful for any person having a right to 
demand any sum of money upon a foreign protested bill of exchange, to 
commence and ^prosecute an action for principal, damages, interest, and 
charges of protest, against the drawers or indorsers, jointly or severally, 
or against either of them separately ; and judgment shall be given there- 
for, together with cost of suit. 

Fees of Notaries, 

For noting any note, bill of exchange, order, or check for non- 
payment or ncm-acceptance, $ 0. 25 

For every notice more than one, 0.10 

For travel of more than one mile, per mile, .... 0.08 
For extending a protest for the non-acceptance or the non-pay- 
ment of a note, bill, of exchange, order, or check, and re- 
cording the same, 0.75 

Vermont. 
Bills and Notes, 

1839, Tit. XVin., Chap. 73, § 1. (Notes^ etc.j executed or payable 
in another Staie^ subject to Grace,) — All bills of exchange, drafts, and 
promissory notes, executed in any other State, and payable in this State, 
and all such bills, drafts, and notes executed in this State and payable in 
any other State, shall be entitled to the usual mercantile privilege of three 
days' grace. 

§ 2. {Limitation of foregoing Section.) — The provisions of the fore- 
going section shall not extend to any contract payable on demand, or in 
any way but in money. 

^ 3. {Notes^ not subject to Grace ^ falling due on Sabbath^ payable on 
Monday,) — Whenever any bill or note, or other contract not subject to 
grace, shall fall due on the Sabbath, the same shall, for every purpose, 
be taken and considered as due on the Monday next following. 
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^ 4. Tho indorsee of any bill or promissory note, for the payment of 
money, to any person, or order, or bearer, may maintain an action in his 
own name for the recovery of tiie money. 

^5. The holder of any bill or note, payable in money to the bearer, 
or to any person or bearer, may maintain an action thereon in his own 
name without indorsement. 

Fees of Notaries Public, 

For each protest under seal) and the notices, one dollar ; for each cer 
lificate under seal, twenty-five cents. 

New Hampshire. 

1843^ Tit. XXI., Chap. 180, § 10. (No Action for Bills till after Grace.) 
— No bill o( exchange, negotiable promissory note, order, or draft, ex- 
cept such as are payable on demand, shall be payable until days of grace 
have been allowed thereon, unless it appear in the instrument that it was 
the intention of the parties that days of grace should not be allowed* 

Tit. in.. Chap. 14, § 3. The protest of any bill of exchange, note, or 
order, duly certified by any notary public under his hand and official seal, 
shall be evidence of the facts stated in such protest^ and of the notice 
given to the drawer or indorsers. 

Tit. XXIX., Chap. 229, § 24. {Fees of Notaries.) — For every protest 
under seal, fifty cents ; every certificate under seal, twenty-five cents ; 
for waiting on a person to demand payment, or to witness any matter, 
and certifying the same under seal, fifty cents ; for every notice of non« 
payment to any party to a bill or note, twenty-five cents. 

CONNECTICTJT, 

All promissory notes for $ 35 or upwards are negotiable. 
The days of public Fast, Thanksgiving, and Christmas, and the Fourtn 
of July are legal holidays. 

Fees of Notaries Public. 

For noting a bill of exchange or promissory note for protest, . $ 0.25 
For entering a protest of the same, •••..• 0.50 

For recording a protest, 0.25 

For noting without protest, . • • • * , • 0.50 
For each notice to indorsers, ••••.. 0.25 
For travel, per mile, . . 0.09 

New York. 

Bills and Notes. 

§ 1. (Promissory Notes payable to Order or to Bearer Negotiable.) - 
All notes in writing, made and signed by any person, whereby he shaD 
promise to pay to any other person, or lus order, or to the order of any 
other person, or unto the bearer, any sum of money therein mentionea, 
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shall be due and payable as therein expressed ; and shall have the same 
efiect, and be negotiable in like manner, as inland bills of exchange, ac-* 
cording to the custom of merchants. 

^2. {Signature by Agent) — Every such note, signed by the agent 
of any person, under a general or special authority, shall bind such per- 
son, and shall have the same effect, and be negotiable as above provided. 

^ 3. ( Corporations included,) — The word " person," in the two last 
preceding sections, shall be construed to extend to every corporation ca- 
pable by law of making contracts. 

§ 4. {Actions by Payees^ Indorsees^ and Holders.) — The payees and 
indorsees of every such note payable to them or. their order, and the 
holders of every such note payable to bearer, may maintain actions for 
the sums of money therem mentioned, against the makers and indorsers 
of the same respectively, in like manner as in cases of inland bills of 
exchange, and not otherwise. 

^ 5. (Effect when made payahle to Order of Maker.) — Such notes, 
made payable to the order of the maker thereof, or to the order of a fic- 
titious person, shall, if negotiated by the maker, have the same efifect, 
and be of the same validity, as against the maker and all persons having 
knowledge of the facts, as if payable to bearer. 

§ 6. {Acceptances of Bills to be in Writings etc.) — No person within 
this State shall be charged as an acceptor on a bill of exchange, unless 
his acceptance shall be in writing, signed by himself, or his lawful agent 

^ 7. {Effect of Acceptance on separate Paper.) — If such acceptance 
be written on a paper other than the bill, it shall not bind the acceptor, 
except in favor of a person to whom such acceptance shall have been 
shown, and who, on the faith thereof, shall have received the bill for a 
valuable consideration. 

^ 8. ( Written Promises to accept.) — An unconditional promise, iil 
writing, to accept a bill before it is drawn, shall be deemed an actual ac- 
ceptance, in favor of every person who, upon the faith thereof, shall have 
received the bill for a valuable consideration. 

§ 9. {Refusal to accept a Bill.) — Every holder of a bill, presenting 
the same for acceptance, may require that the acceptance be written on 
the bill. A refusal to comply with such request shall be deemed a re- 
fusal to accept, and the bill may be protested for non-acceptance. 

§ 10. {Rights of Drawers in certain Cases not to be affected.) — The 
four last sections shall not be construed to impair the right of any person, 
to whom a promise to accept a bill may have been made, and who, on 
the faith of such promise, shall have drawn or negotiated the bill, to re- 
cover damages of the party making such promise, on his refusal to ac- 
cept such bill. 

§ 11. {Destroying Bill or Refusal to return it^ when accepted.)^ 
Every person, upon whom a bill of exchange is drawn, and to whom the 
same is delivered for acceptance, who shall destroy such bill, or refuse, 
' within twenty-four hours after such delivery, or within such other peiiod 
as the holder may allow, to return the bill, accepted or non-accepted, to 
the holder, shall be deemed to have accepted the same. 

§§ 12 - 17 provide for making demand of acceptance or payment of 
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bills and notes, and of giving notice of non-acceptance ana non-nay ment 
in case any portion or district of the city of New York shall be the sea 
of any contagious disease, and notice shall have been given by proper 
authority that communication with the same is dangerous, the clerk of 
the city and county of New York is directed to keep a book, where all 
persons of business shall register their names and places of business, and 
designate the places out of the infected district where notices may be 
sent to them ; and any presentment of bills and notes for acceptance or 
payment may be made at such places designated. And if any person 
has neglected to register his name and place of business, presentment 
may be made to the clerk of the city, and payment demanded, and 
notices to such persons may be left at the post-office of the city of New 
York. 

§ 18. {Damages on Non-payment of Bills.) — The rate of damages to 
be allowed and paid upon the usual protest for non-payment of bUls of 
exchange, drawn or negotiated within this State, shall, in the following 
cases, be as follows : — 

1. (Bills on certain Northern and Western States.) If such bill shall 
have been drawn upon any person or persons at any place in either of 
the States of Maine, New Hampshire, Vermont, Massachusetts, Rhode 
Island, Connecticut, New Jersey, Pennsylvania, Ohio, Delaware, Mary- 
land, or Virginia, or in the District of Columbia, three dollars upon the 
hundred upon the principal sum specified in such bill. 

2. (On certain Southern and Western States.) If such bill shall have 
been drawn upon any person or persons at any place in either of the 
States of North Carolina, South Carolina, Greorgia, Kentucky, or Tennes- 
see, five dollars lipon the hundred, upon the principal sum specified in 
such bill. 

3. (On other States and places on this Continent, etc.) If such bill 
be drawn upon any person or persons at any place in any other State or 
Territory of the United States, or at any other place on or adjacent to 
this continent and north of the equator, or in any British or other foreign 
possessions in the West Indies, or elsewhere in the Western Atlantic 
Ocean, ten dollars upon the hundred, upon the principal sum specified in 
such bill. 

4. (Bills ©n Europe.) If such bill shall have been drawn upon any 
person or persons in any part or place in Europe, ten dollars upon the 
hundred, upon the principal sum specified in such bill. 

§ 19. {Damages to he in Lieu of certain Interest^ Charges^ etc,) — 
Such damages shall be in lieu of interest, charges of protest, and all other 
charges incurred previous to and at the time of giving notice of non-pay- 
ment ; but the holder of such bill shall be entitled to demand and recovei 
lawful interest upon the aggregate amount of the principal sum specified 
in such bill, and of the damages thereon, from the time at which notice 
of protest for non-payment shall have been given, and payment of such 
principal sum shall have been demanded. 

^ 20. {No Reference to Rate of Exchange when Bill payable in Money 
of the United States.) — f If the contents of such bill be expressed in the 
money of account of the United States, the amount due thereon, and of 
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the damages herein allowed tor the non-payment thereof, shall be aacci* 
tained and determined, without any reference to the rate of exchange 
existing between this State and the place on'which such bill shall have 
been drawn, at the time of the demand of payment, or of notice of nosf 
payment. 

§21. (Othervfise when payable in Foreign Currency.) — If the con- 
tents of such bill be expressed in the money of account or currency of 
any foreign country, then th^ amount due, exclusive of the damages pay- 
able thereon, shall be ascertained and determined by the rate of exchange, 
or the value of such foreign currency, at the time of the demand of pay- 
ment. 

§ 22. {Damages on Non-acceptance of Bills,) -^ Where a IhU of ex- 
change shall be protested for non-acceptance, the same rate of damages 
shall be allowed on the protest for non-acceptance as provided in the four 
last sections ; and it shall be in lieu of interest, charges of protest, and 
all other charges incurred previous and at the time of giving notice of 
non-acceptance, but the holder shall be entitled to recover interest upon 
the aggregate amount of the principal sum specified in the bill, and of the 
damages thereon, from the time at which notice of protest for non-ac- 
ceptance shall have been given. 

§23. {Who to recover such Damages,) — The damages allowed by 
this title shall be recovered only by the holder of a bill, who shall have 
purchased the same, or some interest therein, for a valuable considera- 
tion. 

§ 24. {Notices hy Mail^ how to he directed,) '^hi all cases where 8 
notice of non-acceptance of a bill of exchange, or non-payment of a bill 
of exchange, promissory note, or other negotiable instrument, may be 
ffiven by sending the same by mail, it shall be sufficient if such notice be 
directed to the city or town where the person sought to be charged by 
.such notice resided at the time of drawing, making, or indorsing such 
bill of exchange, promissory note, or other negotiable instrument ; unless 
such person, at the time of affixing his signature to such bill, note, or 
other negotiable instrument, shall, in addition thereto, specify thereon the 
post-office to which he may require the notice to be addressed. 

§ 25. {Application of last Section.) — Nothing in this act shall apply 
to bills of exchange, promissory notes, or other negotiable instruments, 
made or drawn before this act takes eflfect. (Sec. 2, Chap. 141, of 
1835.) 

Public Notaries, 

Rev. Stat., Vol. II. p. 382. Part III. §§ 50 - 55. 

§ 50. {Powers of Public Notaries.) — Notaries public have authority 
to demand acceptance and payment of foreign bills of exchange, and to 
protest the same for non-acceptance and non-payment ; and to exercise 
such other powers and duties as by the law of nations, and according to 
commercial usage, or by the laws of any other state, government^ or 
country, may be performed by notaries public. 

§ 51. They may also demand acceptance of inland bills of exchange • 
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and payment thereof, and of promissory notes, and may protest the same 
for non-acceptance or non-payment, as the case may require. But nei- 
ther such protest, nor any ilote thereof, made by any notary in this State, 
shall be evidence in any court of this State of any facts therein con- 
tained, except in the cases specified in the next section. 

^ 52. (Memorandums hy them.) In case of the death or insanity of any 
notary public, or of his absence or removal, so that his personal attend- 
ance or his testimony cannot be procured in any mode provided by law, 
the original protest of such notary, under his official seal, upon such seal 
and his signature being duly proved, shall be presumptive evidence of die 
fact of any demand of acceptance or of payment, therein stated. 

§ 53. {Their Lidbilities for Misconduct) — For any misconduct in 
any of the cases where notaries public appointed under the authority of 
this State are authorized to act, either by the laws of this State or of any 
other State, government, or country, or by the law of nations or by com- 
mercial usage, they shall be liable to the parties injured thereby for all 
damages sustained ; and shall be subject to criminal prosecution and pun- 
ishment, in the same cases, and in the same manner, in which other pub- 
lic officers of this State would be liable for misconduct in any official du- 
ty or act authorized or enjoined by the laws of this State. 

§ 55. (Certificate of Notary under Sealj Evidence of Protest and of 
Notice.) — In all actions at law, the certificate of the notary, under his 
band and seal of office, of the presentment by him of any promissory 
note or bill of exchange for acceptance or payment, and of any protest 
of such bill or note for non-acceptance or non-payment, and of the ser- 
vice of notice thereof on any or all of the parties to such bill of exchanga 
or promissory note, and specifying the mode of giving such notice, and 
the reputed place of residence of the party to whom the same was given, 
and the post-office nearest thereto, shall be presumptive evidence of the 
facts contained in such certificate ; but this section shall not apply to 
any case in which the defendant shall annex to his plea an affidavit, de- 
nying the fact of having received notice of non-acceptance or non-pay- 
ment of such note or bill. 

Fees of Notaries Public. 

R. S., Tide 3, Part III. Chap. X. 

§ 57. It shall not be lawful for any notary public, directly or indirect 
ly, to demand or receive for the protest for non-payment of any note, or 
for the non-acceptance or non-payment of any bill of exchange, check, or 
drafl, and giving the requisite notices and certificates of such protest, 
including his notarial seal, if affixed thereto, any greater fee or reward 
than seventy-five cents ; and it shall be the duty of such notary to affix 
his seal to such protest, free of expense, except as above (see below), 
whenever he shall be requested so to do ; and he shall also give a certifi- 
cate under his seal free of expense, except as aforesaid (see be^ow), un- 
der the provisions of the eighdi section of the act endded, " An Act rela- 
tive to proceedings in suits commenced by declaration, and for other 
purposes," passed April 29, 1833. Sec. 1 of chap. 476 of 1837. 

9 
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For drawing and copy of every other protest, seventeen cents for ev- 
ery folio ; and for sealing the same, twen^-five cents. 

For drawing and copy of any affidavit or other paper or proceeding, 
for which provision is not herein made, the same fees as are allowed to 
attorneys in the Supreme Court for drafts and copies. 

New Jesset. 

It is provided by statute that inland bills are put on the same footing 
with foreign bills, and must be protested. 

Fees of Notaries. 

§ 6. For every attestation, protestation, and other instrument of publi- 
cation, under his seal of office, relative to a foreign bill of exchange, one 
dollar, and for recording the same in a book kept for that purpose, sev- 
enty-five cents ; for every attestation, protestation, and other instrument 
of publication, under his seal of office, relative to inland bills of exchange 
or promissory notes, if said notes or bills exceed one hundred dollars, the 
sum of fifty cents, and if one hundred dollars or less, the sum of thirty 
cents, and for recording the same in a book kept for that purpose, the 
sum of twenty-five cents. * 

§ 7. Every notary public or justice of the peace, upon protesting any 
foreign or inland bill of exchange or promissory note, in addition to the 
duties already prescribed, and without further compensation, shall record, 
in a book kept for that purpose, the time when, the place where, and up- 
on whom, demand of payment was made, with a copy of the notice of 
non-payment, how served, and the time when ; and if sent by post, to 
whom the same was directed, at what place, and when the same was put 
into such post-office, to which record they shall sign their names. 

Pennsylvania. 
Bills of Exchange. 

11. The damages which are to be recovered upon any bill of exchange 
shall be in lieu of interest and all other charges, except the charges of 
protest to the time when notice of the protest and demand of payment 
shall have been given and made as aforesaid, and the amount of such bill 
and the damages payable thereon, as specified in this act, shall be ascer- 
tained and determined by the rate of exchange, or value of the money or 
currency mentioned in such bill, at the time of notice of protest and de- 
mand of payment, as before mentioned. (Passed March 30, 1821.) 

XI. {Bills y etc. payable out of the State held negotiable. — That all 
bills of exchange, drafts, orders, checks, promissory notes, or other instru- 
ments in form, nature, or similitude thereof, that shall or may hereafter 
be made, or be drawn or indorsed to order within this Commonwealth, 
upon any person or persons, body politic or corporate copartnership, firm 
or institution, of or in, or that shall be inade payable in, any other State 
Territory, country, or place whatsoever, for any sum or sums of money 
with the current rate of exchange in Philadelphia, or such other place 
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within this Commonwealth where the same may bear date, or in current 
funds, or such like qualifications superadded, shall be held to be negotia- 
ble by indorsement, and recoverable by the indorsee or indorsees, in his, 
her, or their name or names, in the same manner, to all intents and pur- 
poses, as bills of exchange and promissory notes formally drawn and or- 
dinarily in use and negotiable within this Commonwealth, are now by law 
recoverable therein. (Passed April 5, 1849.) 

Chap. 860, in., provides that payment of all notes, checks, bills of 
exchange, or other instruments negotiable by the laws of this Common- 
wealth, and becoming payable on Christmas day, or the first day of Jan 
tiary, the fourth day of July, or any other day fixed upon by law, or by 
the proclamation of the Governor of this Commonwealth, as a day of gen- 
eral thanksgiving, or for the general cessation of business in any year, 
shall be deemed to become due on the secular day next preceding the 
aforementioned days, respectively ; on which said secular days demand 
of payment may be made, and in case of non-payment or dishonor of the 
same protest may be made, and notice given in the same manner as if 
such notes, checks, bills of exchange, or other instruments, fell due on 
the day of such demand ; and the rights and liabilities of all parties con- 
cerned therein shall be the same as in other cases of like instruments 
legally proceeded with : Provided, that nothing herein contained shall be 
so construed as to render void any demand, notice, or protest made or 
given as heretofore, at the option of the holder, nor shall the same be so 
construed as to vary the rights or liabilities of the parties to any such in* 
struments heretofore executed. (Passed April 11, 1848.) 

The sections VIL, VIII. and IX. of an act passed 9th day of April, 1849, 
relating to notice of non-payment and non-acceptance, and the place of 
payment of bills and notes have been repealed by act dated 8th April, 1851. 

It has been decided by the Courts of Pennsylvania, that the indorse 
ment of a sealed note, in blank, by the payer, does not create a liability 
on the part of the indorser, nor that such an indorsement authorises the 
holder to insert any guarantee of payment over the indorser's name ; nor 
will the indorser be liable on an allegation of a promise, unless it be 
express and explicit,' and cleai'ly established by testimony. (Folwell v. 
Beaver, 13 S. & R., 311.) 

The blank indorsement of a note by one not a party to it, although out 
of the usual form, makes the indorser prima facie liable as such, and 
entitles him to the advantages of an indorser in a suit against him by the 
payer. But whether the indorser is liable as such, or as guarantor, de- 
pends on the intention and understanding of the parties. (Taylor v. 
McCune, Penn. State R. 12, p. 460.) 

Notice of dishonor addressed to an indorser at the post-ofiioe at which 
he habitually receives communications by mail, is sufficient, though such 
office be not the nearest to his place of abode. (Mercer v. Laacaster, 
Barr's R. 9, p. 160.) 

The holder of a bill is bound to use reasonable diligence to ascertain 
the residence of the drawer, in order to give him notice of its dishonor. 
It is not sufficient to look for him at the place where the bill is drawn. 
(Fisher v. Evans, 9 Binn., 542.) 
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• 

Notice to an indorser must be given, although he is beyond sea, if the 
place of his residence be known ; and reasonable diligence must be used 
to find out his place of residence. (McMurtrie v. Jones, 3 W. C. G. B., 
206.) 

A note is not obligatory and valid until it has been actually delivered 
to the party for whose use it is drawn ; and, as it receives its life, exist- 
ence and negotiable character at the place ^here it is so delivered, the 
law of that place must regulate all its subsequent operations. A, in 
pursuance of a contract for the purchase of land of B, drew his promissory- 
note, payable at the bank of the United States, dated at Philadelphia, in 
favor of C, who indorsed the note, and delivered it at New York to B. 
Held, that the note having taken effect at New York, became liable to 
the local law of that State. (Ludlow v. Bingham, Court of Errors, 4 D., 
47&61.) 

A bill of exchange, drawn by A in the West Indies^ upon himself at 
Philadelphia, is to be governed by the laws of Pennsylvania, where it was 
payable. (Golden v. Prince, 3 W. C. C. R., 313.) 

Fees of Notaries Public, 

For protest of bill of exchange, registering seal, and other ser- 
vice, $ 1.00 

Registering foreign bill protested, with certificate, . . . 0.50 

Registering protest of a bill of exchange or promissory note for 

non-acceptance or non-payment, 0.25 

Noting a bill of exchange, note, or thing properly protestable 

either for non-acceptance or non-payment, . . . 0.37J 

DSLAWABS. 

All checks, notes, drafts, or bills, foreign or inland, payable without 
time, or at sight, are due and payable on presentment, without grace. 

Fees of Notaries. 

For protest of a promissory note, bill of exchange, drafl, or 

check, and registering the same, $ 0.80 

Giving notice of a protest, personal or otherwise, and registering 

the notice and manner thereof, for each notice, . . . 0.20 

For exemplification, under hand and notariial seal, of such 

protest, . . - 0.25 

Protest of a foreign bill of exchange, (to wit, a bill of exchange 

drawn beyond sea,) and registering the same, . . 1.00 

Giving notice of such protest, personal or otherwise, and regis- 
tering the notice and manner thereof, for each notice, . 0-37 

Exemplification, under hand and notarial seal, of such protest, 0.75 

Registering a bill of exchange, promissory note, bank note, or 

check, where no fee for protest is chained, • • . 0.25 
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Registering a common sea protest, f 0.75 

Registering a foreign sea protest, 1.00 

Registering a protest against a merchant or other person, for de- 
taining vessel beyond proper time, with answers and per- 
sistence to the protest, 4.00 

Exemplification, under hand and notarial seal, of either of said 

three last-mentioned protests, . ' . . . . 1.00 

Registering an obligation, letter of attorney, bill of sale, or other 

writing of similar length, . . . . . . 1.00 

Taking and certifying, under hand and notarial seal, the ac- 
knowledgment of a deed, letter of attorney, or other instru- 
ment, 1.00 

Administering and certifying, under hand and notarial seal, oath 

or affirmation, 0.50 

Drawing affidavit, or deposition, two cents a line. 

Taking depositions under order of court, a sum to be taxed by 
tlie court. 

Certificate under hand and notarial seal, when no other service 

for which a fee is allowed is performed, • . • 0.35 

Mabtland. 

Chap. 253. § 1. — A protest duly made by a notary public of a prom- 
issory note, for non-payment, or of a bill of exchange, whether foreign 
or inland, for non-acceptance or non-payment, shall be prima facie evi- 
dence of such non-payment or non-acceptance, and of the presentment 
of such note for payment, or of such bill for acceptance or payment, at 
the time and in the manner stated in the protest. 

^ 2. When such protest shall state that notice of such non-payment or 
non-acceptance has been sent or delivered to the party or parties to such 
note or bill, and the manner of such notice, such protest shall be prima 
facie evidence that such notice has been sent or delivered in the manner 
theirein stated. ,^ 

Fees of Notaries Public* 

Chap. 108. — The fees to be received by the notaries public shall be 
as follows : — 

Drawing all proceedings not exceeding two sides, fifty cents ; drawing 
all proceedings exceeding two sides, twenty cents per side ; registering 
or copying proceedings, for every such side, ten cents ; presenting a bill 
of exchange for acceptance, if accepted and not afterwards protested for 
non-payment, one dollar ; presenting a bill or note for payment, if paid 
when presented, one dollar ; noting a bill for non-acceptance, if not pro- 
tested for non-acceptance or non-payment, one dollar ; protesting a bill 
or note, or the like, for non-acceptance or non-payment, one dollar and 
seventy-five cents ; noting a marine protest, one dollar ; affixing notarial 
seal, fifty cents ; for every search where no copy is made, twenty-five 
cents ; administering an oath or taking an acknowledgment, twelve and 
a half cents ; and for all other acts and services in proportion to the 
aforesaid fees, to be paid at the time of doing the same. 
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Orao. 

Bills of Exchange and Negotiable Instruments. 

By Chapter 75 of the Revised Statutes, all bonds, promissory notes, and 
bills of exchange, inland and foreign, drawn for any sum of money cer- 
tain, and made payable to any person or order, or to any person or bear- 
er, or to any person or assigns, are made negotiable by indorsement; 
three days of grace are allowed, and notice must be given to indorsers 
within a reasonable time afler non-payment, unless the indorsement shall 
express in writing other conditions. 

10. Sect. 1. (Damages on Foreign protested Bills of Exchange,)^ 
When any bill of exchange shall be drawn for the payment of any sum of 
money, and such bill shall be legally protested for non-acceptance or non- 
payment, the drawer or drawers, indorser or indorsers, shall be subject 
to the payment of twelve per cent, damages thereon, if drawn on any 
person or body corporate without the jurisdiction of the United States ; 
and nine per cent damages thereon, if drawn on any person or body 
corporate within the jurisdiction of the United States, and without the 
jurisdiction of this State ; and the bills shall in all cases bear an interest 
of six per cent, from the date of the protest, until the money therein 
drawn for shall be fully satisfied and paid. 

(It has been decided under this section, that the right of a party to 
damages does not depend upon the place of payment, but upon the place 
of residence of the drawer. No damages are allowed upon a bUl drawn 
upon a person in Ohio, payable in a sister State, and protested for non- 
payment.) 

11. Sect II. It shall be lawful for any person, having a right to de- 
mand any sum of money upon any protested bill of exchange as aforesaid, 
to commence and prosecute an action for principal, damages, and charges 
of protest, against the drawers or indorsers, jointly or severally, or against 
either of ^em separately. And judgment shall and may be given for such 
principal, damages, and charges, and interest upon such principal afler 
the rate aforesaid, to the time of such judgment, together with costs of suit 

Fees of Notaries. 

Chap. 77, 6. Sect 11. Every notary may demand and receive for every 
attestation, protestation, or other instrument of publication, under the seal 
of his office, the sum of fifty cents, and no more ; and for recording in a 
book, to be kept for that purpose, each attestation, protestation, or other 
instrument of publication, fifty cents, and no more. 

Kentucky. 
Regarding Bills of Exchange. 

§ 1. It is enacted, that where any foreign bill of exchange is or shall 
be drawn for the payment of any sum of money in which the value is or 
•hall be expressed to be received, and where such foreign bill is or shall 



Suamie LamM. IW 

be protested for DOD-accepbuice or ]ioii-]Mi3niieiit, the same dall cany 
interest from the date fhareof,* after the rate of Urn per cent, per ar 
iniin, until the money therein dnwn fcr duJk be foDj satisfied and paid 
bat lest any person hamng such foreign bill shoold, fixr the sake c^ the said 
interest, deby negotiating the same, or if after it shaD be protested, shall 
not demand payment c^ the drawer or mdoiser thereof, it is hereby de- 
clared, diat no person whatever shall pay more than ei|^teen montl»' in- 
terest ftom the dale c^ any IhII to the time it shall be presented protested 
to the drawer, indorser, or indorsers thereof. 

§ 3. And that all foreign bills of exchange which are or shall be pro- 
tested, shall, after the death of the dmwer or indorser thereof, be ac- 
comited c^ equal dignity with a judgment ; and the executors or admin- 
istrators of cTCiy such drawer or indorser shafl be compelled to sufier 
judgment to pass against them fcH' all debts due upon protested foreign 
bills of exchange, before any bcmd, bill, or other debt of equal or inferior 
dignity, under the penalty of being liable to pay the same out of their 
own proper goods. 

§ 4. If a bill of exchange for the sum of five pounds or upwards, 
dated at any place in Kentucky, drawn upon a person at any other place 
therein, expresed to be for Yalue recehred, and payaUe at a certain num- 
ber of days, weeks, or months after date, being presented to the person 
upon whom it shall be drawn, shall not be accepted, by subscrilmig his 
name with his proper hand to the acceptance, written at the foot or on 
the back of the bill, or, being accepted in that manner, and not otherwise, 
shall not be paid before the expiration of three days after it shall become 
due, the person to whom it shall be payable, or his agent or assigns, may 
cause the same to be protested by a notary public, or if there be no such, 
by any other person, in the presence of two or more credible witnesses, 
for non-acceptance, in the form or to the efl^t following, written under 

a fair copy of the bill : — *' Know all men that I, , on the 

day of , at the usual place of abode of the above-named , 

presented to him the bill of which the above is a copy, and which said 
did not accept, whereof I, the said , do hereby pro- 
test the said bill, dated at , this day of " ; 

or for non-payment after acceptance in the same fdrm or to the same 
effect, except that the words be inserted, ** demanded payment of the 
bill of which the above is a copy, and which the said »-^— - did 
not pay." And the drawer, such protest being sent to him, or notice 
thereof in writing being given to him, or left at the place of his usual 
abode within fourteen days thereafter, shall pay the money mentioned 
in the bill to the person entitled to it, with legal interest from the 
day of the protest ; and he to whom the bill shall be payable, neglect- 
ing to procure the protest to be made, or due notice thereof to be given, 
shall be liable for all costs and damages accruing thereby ; if the bill 
shall be lost or shall miscarry, the drawer shall assign and deliver an- 

* Indorsements on negotiable notes of the grade of foreign bills are embraced bj the 
•bore statute concerning interest Keid v. Bank of Kentucky, 1 Mon. 93 
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other of the same tenor, sufficient security being given to indemnify him 
against all persons who may claim under the former 

Fees of Notaries Public, 

Notaries shall and may demand and receive for every attestaticm, pro- 
testation, and all other instruments of publication, under their seal of office, 
the sum of eighty-three cents, and no more ; and for recording in a book 
to be kept for that purpose each attestation, protestation, and all other 
instruments of publication, the sum of eighty-three cents, and no more. 

Missouri. 
Bills of Exchange. 

Chap. 18, § 6. Every person upon whom a bill of exchange may 
be drawn, and to whom the same shall be delivered for acceptance, who 
shall destroy such bill, or refuse, within twenty-four hours after such de- 
livery, or within such period as the holder may allow, to return the bill) 
accepted or non-accepted, to the holder, shall be deemed to have accepted 
the same. 

^ 15. Every promissory note for the payment of moneys expressed on 
the face thereof to be for " value received, negotiable and payable with- 
out defalcation,^' shall be due and payable as therein expressed, and shall 
have the same effect, and be negotiable in like manner, as inland bills of 
exchange. 

Fees of Notaries. 

For noting a bill of exchange or note for protest, • . 9 O.IO 

For entering protest of same, ..••;• 0.25 

For registering a protest, 0.25 

For notidg without protest, 0.25 

For notice to each indorser or other party, . • • . 0.10 

For travel per mile, . . 0.05 

Illinois. 

Fees of Notaries. 

For noting a bond, promissory note, or bill of exchange, for 

protest, . . . ' $0.25 

For protesting and recording the same, 0.50 

For noting, without protest, 0.25 

For notice to indorsers, etc., each, 0.25 

For affixing the seal notarial, . • • • • • 0.25 

For each Certificate, . . . • • • . • 0.25 

Michigan. 

Fees of Notaries. 

For drawing and copy of protest of the non-payment of a prom- 
issory note, etc., or of the non-acceptance of a bill, in cases 
where by law such protest is necessary, .... $ 0.50 
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For drawing and copy of every other protest, . . • . 90^25 
For drawing, copy, and serving every notice of non-payment of 

a note, or non:acceptance of a bill, .... 0.25 

For drawing any affidavit, or other paper or proceeding, for 
which provision . is not herein made, twenty-five cents for 
each folio, and for copying the same, six cents for each folio* 

Tennessee. 

Fee4 of Notaries. 

For recording in a well-bound book, to be by him kept for that 
purpose, each attestation, protestation, and other instrument 
of publication, $2.00 

'Virginia. ' 

Fees of Notaries. 

For the record of protest, making out instrument of protest undei 
his official seal, and notice of dishonor to one person be- 
sides the maker of a note or acceptor of a bill, . . $ 1.00 

For every additional notice, O.lO 

Georgia. 

BiUs of Exchange and Promissory Notes, 

Some of the statutes of England have been adopted, and by them it 
has been enacted, that all and every bill of exchange, drawn within the 
State on any other place in the State, of the sum of five pounds sterling, 
or upwards, and payable a certain time after date or sight, if accepted 
toy underwriting the same, and if not paid aAer three days^ grace, the 
holder of the^bill may and shall cause the bill to be protested by a notary 
public, and if there be no such officer, by any other substantial person of 
the place in the presence of two or more credible witnesses, which pro- 
test shall be written under a fair written copy of the bill in the form fol- 
lowing : — 

" Know all men that I, A, B., on the day of , at the 

usual place of abode of the said , have demanded payment of 

the bill, of the which the above is a copy, which the said did not 

pay; wherefore I, the said • — , do hereby protest the said bill. 

Dated this day of '. — ." 

Which protest, so made as aforesaid, shall within fourteen days after 
making thereof be sent, or otherwise due notice shall be given thereof, 
to the party from whom the said bills were received, who is, upon pro- 
ducing such protest, to repay the bills, together with all the interest and 
charges from the day such bills were protested ; and in case of neglect 
of making protest and giving notice within the time specified above, the 
person so neglecting thereof is and shall be liable to all costs, damages, 
and interest which shall accrue thereby. 

BUls lost or miscarried, — In case any such inland bills of exchange 
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shall be lost or miscarried, before payment is due, then the drawer of 
such bills shall be obliged to give another bill or bills of the same tenor 
with the first ; but the person to whom they are delivered shall give secu- 
rity, if demanded, to the drawer, to indemnify him against all persons 
whatever, in case the bills, alleged to be lost oi miscarried, shall be found 
again. 

When protested for Non-acceptance, — In case such bDls of exchange 
shall not be accepted, the holder may and shall cause the bills to be pro- 
tested for non-acceptance, as in case of foreign bills of exchange', for 
which protest shall be paid two shillings, and no more. 

Acceptance by Underwriting, — Provided that no acceptaince of such 
mland bill of exchange shall be sufficient, unless the same be under- 
written or indorsed in writing thereon ; and in case acceptance be re- 
fused, no drawer of such inland bill of exchange shall be liable to pay 
any costs, damages, or interest thereon, tinless such protest be made for 
non-acceptance, and within fourteen days after such protest the same be 
sent, or otherwise notice thereof be given, to the party from whom such 
bill was received, or left in writing at the place of his usual abode ; and 
if such bill be accepted and not paid before the expiration of three days 
of grace, then no drawer of such bill shall be compellable to pay any 
costs, damages, or interest thereupon, unless a protest be made and sent, 
or notice thereof be given, in manner as aforesaid. Nevertheless every 
drawer of such bill shall be liable to make payment of costs, damages, 
and interest upon such inland bill, if any one protest be made of non- 
acceptance or non-payment thereof, and notice thereof be sent, given, or 
left as aforesaid. 

Protest when not necessary, — Provided, that no such protest shall be 
necessary either for non-acceptance or non-payment of any inland bill of 
exchange, unless the value be acknowledged and expressed in such bill 
to be received, and unless such bill be drawn for the payment of twenty 
pounds sterling, or upwards. 

40. Damages on Vomestic Bills of Exchange., — Whenever any bill 
of exchange hereaAer to be drawn or negotiated within this State, upon 
any person or persons of or in any State, Territory, or District of tbe 
United States, shall be returned unpaid, and shall have been duly protested 
for non-payment in the manner usual in cases of foreign bills of ex- 
change, the person to whom the same may be payable shall be entitled 
to recover and receive of and from the drawer or drawers, or the indor- 
ser or indorsers, of such bill of exchange, five per cent, damages over and 
above the principal sum for which said bill of. exchange shall have been 
drawn, together with lawful interest on the aggregate amount of such 
principal sum, from the time at which notice of such protest shall have 
been given, and the payment of the said principal sum and damages shall 
have been demanded. (Dec. 19, 1823.) 

41. Extended to other Cases, — All the provisions of the preceding 
paragraph are extended to all bills of exchange hereafter drawn in the 
State upon, or made payable at, any place within the United States, out 
of this State, without reference to the residence of the drawer or ac- 
ceptor. (Dec. 21, 1839.) 
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42. Damages on Foreign Bills ^of Exchange. — On the bills ol ex- 
change drawn in this State upon any place beyond the limits of the Unit- 
ed States, which shall be returned protested for non-payment, it shall be 
lawful for the holder to recover from those liable for the payment there-, 
of the amount of the said bill of exchange, with postages, protests, and 
other necessary expenses, and interest upon the amount of these . sums 
from the date of the protest until the time of presenting the same for 
payment in this State, at the rate established at the place at which the 
bill was payable ; and also such premium upon the face of the bill, and 
the foreign postages, protest, and necessary expenses, as good bills of ex- 
change upon the same place at which such bill was made payable, or are 
worth, at the time and place of its demand in this State ; but if such bills 
are then and there at a discount, the holder shall deduct such discount 
upon and from the items of principal, foreign postage, protest, and ne- 
cessary expenses. 

43. Rate of Damages on the Amount. — It shall be lawful for the 
holder of such bill of exchange, so returned protested as aforesaid, also 
to claim and receive from the person or persons liable therefor, damages 
at the rate of ten per cent, upon the amount for which the said bill was 
drawn. 

44. Legal Interest may he recovered, — It shall be lawful for the 
holder or holders of such bill or bills returned protested as aforesala, to 
recover the legal interest established in this State, [which is eight per 
cent, per annum,] from the time of presentment for settlement until paid, 
upon the sum or sums to which he would be entitled by tne before men- 
tioned mode of settlement 

Promissory Notes. 

48. Negotiability . — All bonds and other specialties, and. promis- 
sory notes, and other liquidated demands, bearing date since die 9th 
of June, 1791, whether for money or other thing, shall be of equal dig- 
nity, and be negotiable by indorsement, in such manner and under such 
restrictions as are prescribed in the case of promissory notes : Provided, 
that nothing herein contained shall prevent the party giving any bond, 
note, or other writing, from restraining the negotiability thereof, by ex- 
pressing in the body thereof such intention. 

[Negotiable notes of hand are put on the same footing with inland bills 
of exchange.] 

49. Indorsers not entitled to Notice, — The practice heretofore re- 
quired, of making a demand of the makers of promissory notes and other 
instruments, for the payment and performance of the same, and their 
giving notice of such demand within a reasonable time to the indorsers 
of said promissory notes and other instruments, shall cease and become 
entirely unnecessary to bind said indorsers. 

50. On the same Footing with Securities, — And whenever any per- 
^ son whatever indorses a promissory note or other instrument, he shall be 

held, taken, and considered as security to the same, and be in all respects 
bound as security, until said promissory note or other instrument is paid 
off and discharged, and 'shall be liable to be sued in the same manner and 
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in the same actioii with the principal or maker of said promissory notes 
or other instruments. 

51. Exception as to Notes in Bank, — Provided, always, that nofb- 
.ing herein contained shall extend to any promissory notes which shall he 

given for the purpose of negotiation, or intended to be negotiated, at any 
chartered bank, or which may be deposited in any chartered bank for 
collection ; and provided also, that nothing contained in this act shall be 
so constmed as to prevent the indorser from defining his liability in the 
indorsement. (Dec. 26, 1826.) • 

52. Security may compel the Collection of Notes. — In every case 
which may hereafter arise, where the security or indorser of any promis* 
sory note or other instrument, after the same has or shall become due, 
has required, or shall hereaftef require, the holder thereof to proceed to 
collect the same, and th^ real holder has not proceeded or shall not pro- 
ceed to do so, within three months afler such notice or requisition, the 
indoiser or security shall be no longer liable. (Dec. 26, 1831.) 

Fees of Notaries, 

For every protest and oath included, not exceeding sixteen copy 

sheets of ninety words, $ 2.00 

For each attendance on any other person to prove any matter or 

thing as' a notary public, and certifying the same, • 0.50 

Noting a protest, 1.00 

Begistering a protest, per copy sheet, • • • . 0.06^ 

Copy of a piDtest per copy sheet, 0.06| 

SoiTTH Carolina. 
• Fees of Notaries Public. 

For every protest, ten shillings ; for a duplicate of protest and certifi- 
cate, per copy sheet, five pence ; for each attendance on any person to 
prove any matter or thing, and certifying the same, three shillings ; for 
every notarial certificate with seal affixed, two shillings and six pence 
[sterling]. ' 

Indiana. 

Damages on protested bills of exchange, drawn on persons out of the 
United States, shall be ten per cent. ; if drawn on persons in any place 
in the United States, five per cent. 

Such damages shall be in lieu of interest, charges of protest, and ail 
other charges, previous to and at the time of giving notice. 

And the damages are to be without reference to the rate of exchange. 

But the drawer or indorser is not liable to damages, if the bill shall be 
paid upon- notice of non-acceptance, and upon demand of the principal 
sum. 

No damages on inland bills or foreign bills drawn payable in this State. 
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Fees of Notaries. 

For each protest of note, bill, bond, or other instrument, fifty cents; 
and for each notice, twenty-five cents ; but not more than one notice 
shall be chargeable for any one party to such bill, note, or instrument, 
and no fees shall be allowed to any notary public for any protest on any 
promissory note, or inland bill of exchange, and no other fees than the 
fees for notice of non-payment ; protests made by officers of a bank not 
raiid; fees for recording protest, seventy-fiye cents, as to foreign bills 
of exchange ; as to inland bills of exchange, twenty-five cents. 

Florida. 

Notaries Public. ' 

They are empowered to administer oaths, in all cases, in which by law 
oaths are required to be administered, and to attest, protest, or publish 
any writing or document which so requires it. 

Fees. 

They shall receive for protesting bill of exchange or promissory 
note, and registering the same. 

For noting bill of exchange for non-acceptance 

Administering each oath. 

Attending at a demand, tender, or deposit, and 

Noting protest of a captain of vessel. 

And for extending protest and copy, . 

Registering foreign protested bill or protest. 

Each certificate with seal thereto. 

Each order for recovery. 

Copying any paper necessary to be copied, containing one hun 
dred words or less, twenty cents ; if containing more than 
one hundred words, at the rate of ten cents for every sub- 
sequent one hundred words. ^ 

Alabama. 
Fees of Notaries Public. 

For protesting any bill, registering, and seal, .... 

For attesting letters of attorney, and seal, .... 

For notarial affidavit to an account or other writing, and seal, . 

For registering a foreign bill protested, with certificates. 

For registering a protest of a bill of exchange, or note for non- 
payment or non-acceptance, 

For every oath or affirmation, and seal, .... 

For a notarial procuration, and seal, . . ... 

For certifying sales at auction, and seal, .... 

For taking proofs of debts, to be sent abroad, or proof and ac- 
knowledgment of letters of attorney, and seal, . 

Foi protest in insurance cases, and seal, . . • 



$1.00 
0.50 
0.10 
1.00 
1.00 
5.00 
0.50 
1.00 
1.00 



1.00» 
0.50> 
0.50* 
0.75^ 



0.25 
0.50 
1.00 
0.75 

0.75 
1.00 
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Texas. 
Fees of Notaries Public. 

For protesting a bill or note for non-acceptance or non-payment, reg^r 
istering and seal, two dollars ; for protest in all other cases, twenty cents 
for each hundred words, and fifty cents for the certificate and seal ; for 
taking the acknowledgment or proof of any deed or any other instrument 
of writing for registration, with certificate and seal, fifty cents ; for ad- 
ministering an oath or affirmation with certificate and seal, fif^ cents ; 
for taking the acknowledgment of a married woman, to a deed or any 
other instrument of writing, authorized to be executed by her, with cer- 
tificate and seal, one dollar and fifty cents. 
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ADDmONS TO CHAPTER VI. 

TifM of Maturity of Notes and Bills, 

To prevent mistakes in counting the time when a note or bill arrives 
at maturity, we make the following additional remarks to Chapter VJ. : 

When the time is computed by days, the day on which the event hap- 
pens is to be excluded ; hence, where a bill or note is payable at so many 
days after date, or after sight, the day of the date, or the day of the 
acceptance, must be excluded. For instance, a note dated the 1st of 
January, payable ten days after date, mtkout grace^ falls due on the 11th; 
and if with. grace, would fall due on the 14th of January. So a bill pay- 
able thirty days after sight, without grace, if accepted on the 1st of Janu- 
ary, would be due on the 31st of that month ; and if with grace, it would 
fall due on the 3d of February. 

If the time is computed by months, the bill or note falls due, if the 
days of grace are rwt counted, on the corresponding day of the month 
which completed the number of months stated. For instance, a note 
dated the 1st of January, payable one month after date, without grace, 
fells due on the 1st of February <j and if dated the 10th of January, paya- 
ble one month after date, without grace, it falls due on the 10th of Febru* 
ary ; and if mth grace, on the 13th. 

Aiid it is a rule not to go into the computation, whether the intervening 
months are shorter or longer. For instance, a note dated 1st January, 
payable six months after date, without grace, or a bill payable six months 
after sight, without grace, if accepted on the 1st of January, falls due on 
the 1st of July following ; and if with grace, on the 4th of July ; and as 
ibis is a holiday in the United States, on the 3d of July. 

A note dated on the 28th, 29th, 30th or 31st of January, payable in a 
month, without grace, falls due on the 28th of February in common 
years ; and in those latter cases in a leap year, on the 29th of February. 

If a note be dated the 29th February, in a leap year, payable in one 
month, without grace, it will be due on the 29th March ; and with grace, 
on the 1st April. 

If a note i^ dated 30th April, payable in one month, without grace, it 
will be due on the 30th of May ; and with graces on the 2d June. 

A note dated 29th August, payable six months after date, will be due, 
including days of grace, on the 3d of March following; and without grace 
it will be due, in common years, on the 28th day of February. [See 
Chitty on Bills, ch. 9, 406 (Sth ed.) ; Strong on Notes, p. 213, d. ; Bayley 
on Bills, ch. •/, sect. 1, page 238 {2d Amer. ed.) ; Wood v, Mullen, 3 
Rob. Louis. R., p. 395 ; and Wagner v. Renner, 2 Rob. Louis. R., 120.] 

A note being due six months after the 29th of August, is so on the 28th 
of February following, and does not become payable till after the expira- 
tion of the three days of grace — to wit, on the 3d of March. (Wood i\ 
Mullen, 3 Rob. Louisiana R., p. 395.) 

In the case of Wagner v. Kenner, 2 Rob. Louis. R., 120, it was held, 
that a note dated 31st of September will be considered as having beer 
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made on the 30th of that month ; and if payable six months afler date, i 
will be due on the 30th of March, and, allowing days of grace, would he 
presented on the 2d April following. 

The court in this case said ; The computation of bills or notes drawt 
one or more months from date, is made according to the Gregorian 
iaJehdar — that is to say, from the day of the month it bears 'date to the 
corresponding day of the month of its maturity, without any attention to 
long or short months. For instanoe^ a note drawn on the 28th^ 21>th, 30th 
or 31st of January, and due a month from date, will be due on the 28th 
of February, if the year be not bissextile, because the month of February 
has no other corresponding day : those drawn on the 28th or 29th of 
February, and due one month after date, will be due on the 28th or 29th 
of March, because the corresponding days are found in the month m" 
March. A bill drawn the 31st of March, and due one month from date, 
will be due on the 30th of April ; and on. the other hand, one drawn on 
the 30th of April will be payable on the 30th of May, and not on the 
31st. 

* It must also be stated, that in the case of Dunnford v, Patterson et al, 
7 Martin, 460, before cited, where a note dated 1st April, 1819, was made 
payable " on the first day of May next^cc?," the word "J?a:ec?" was held 
^o be an expression peculiar to the State of Louisiana, and tantamount to 
'without grace." The court said : " It appears that this mode of making 
notes payable on a certain day, with the addition of the word * fixed,' is 
not usual in the United States. This is a usage peculiar to our own State. 
If the bill says at so many dskyajixed, or at so many days without further 
t^trm, there are no days of grace, and the bdll must be paid on the day it 
becomes due," 

This decision, therefore, does not conflict with the general law, that a 
note or bill made payable on a given day — i. e., " 1 promise to pay, on 
the 1st of May, &;c.," is allowed days of grace, and this general rule also 
pievails in Louisiana. 

Usance, 

Sometimes bills are drawn payable at usance, or at a half usance, or at 
double or treble usance. By usance is meant the common period, fixed 
by the usage or custom of dealing between the country where the bill is 
drawn and that where it is payable, for the payment of bills. The usage 
or custom as to the time of payment, is different in different countries, 
and hence the same phrase imports different periods of time, from fourteen 
days to one, two, or even three months afler the date of the bill. Double 
or treble usance is double or treble the usual time, and half usance is half 
that time ; when it is necessary to divide a month upon a half usance, the 
iivision, notwithstanding the difference in the length of the month, con- 
tains fifteen days. The usance is always calculated exclusively of the day 
of the date of the bill, as it is in cases where the bill is payable a certair 
number of days afler date or afler sight. [See Chitty on Bills, ch. 9, p. 
104, 405 (8th edit.) ; Story on Bills, s. 332.1 
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Computation of Tims aeeordinff to the Old Style. 

Some countries — for instance, Russia — reckon according to the oM 
style, or Julian Calendar, whilst almost all others reckon according to the 
new style, or Gregorian Calendar. The difference between the two styles 
is, at the ptesent time, twelve days — that is to say, twelve days are added 
to the time reckoned by the old style, to bring the time to the corre- 
sponding day of the new style. Thus a bill dated the 1st of May, old 
style, corresponds to the 13th day, new style ; and a bill dated the 1st of 
May, new style, corresponds to the 19th of Apyil, old style. 

The rule is, that upon a bill, drawn at a place using old style, and pay- 
able at a place using the new style, if the time is to be reckoned from the 
date, it shall be computed according to the style of the place at which it 
is drawn ; otherwise, ^cording to the style of the place where it is pay- 
able ; and in former case the date must be reduced or carried forward to 
the style of the place where the bill is payable, and the time reckoned 
from thence. (Bayley on Bills, ch. 7, sec. 1, p. 238.) Thus, on a bill 
dated the 1st of May, old style, and payable here two months after, the 
time must be computed from the corresponding day of May, new style — 
namely, ISth of May : and on a bill dated the 1st of May, new style, and 
payable at St. Petersburg in Russia, two months after date, from the cor- 
responding day of April, old style — ^namely, 19th of April. [Chitty on 
Bills, ch. 9, p. 403 (8th edit.) ; Story on Bills, s. 331.] 

Bills and Notes Payable by Instalments, 

. It is said by Judge Story, that the rule of allowing days of grace seems 
also to apply to bills payable by instalment ; and the days of grace are 
allowed on the falling due of each instalment. (Story on Notes, s. 224 ; 
Bridge v, Sherborne, 11 Mees & Wels, 374.) 

When no time of payment is expressed on the face of the note, it 4s 
payable on demand, and.no days of grace are allowed. 

District of Columbia, 

Formerly yinti' days of grace were allowed in the District of Cdombia^ 
b^ at jfKresent <mly three days, t 
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13 At what Time a Bill or Note falls due^ and at what Time Aetioni 
may he brought thereon by the Different Parties. 

L The maker of a promissory note is bound to pay it, upon demand 
made at any seasonable hour of the last day of grace, and may be sued 
on that day, if he fail to pay on such demand. Staples v. Franklin 
Bank^ 1 Met. 43 ; Henry v. Jones^ 8 Mass. 453 ; Famum v. Fowh^ 12 
Mass. 89 ; SJied v. Brett^ 1 Pick. 401 ; New England Bank v. Lems^ 
2 Pick. 125; City Bank v. Cutter^ 3 Pick. 414 ; Boston Bank v. Hodg- 
es, 9 Pick. 420 ; Church v. Clark, 21 Pick. 310. 

2. If a note is made payable at a bank, there is no default of payment 
on the part of the maker until the close of the usual banking hours, on 
the last day of grace, at such bank. Church v. Clark, 21 Pick. 310. 

3. If no particular bank is named, the hour will be determined by the 
usual banking hours at the bank, or several banks, in the place where the 
note is payable. Ibid. 

4. In the absence of proof to the contrary, the legal -presumption is, 
that throughout the United States three days' grace is allowed by law on 
bills of exchange and promissory notes. Wood v. Corl, 4 Met. 203. 

5. Post-notes, issued by a bank, are payable on demand made. at any 
time, on the last day of grace, after the known and usual hour of open- 
ing the bank for business, and may be put in suit on that day, if pay- 
ment is refused. Staples v. Franklin Bank, 1 Met. 43. 

6. Under the Rev. Stat. c. 33, § 5, grace is to be allowed on post- 
notes issued by a bank and made payable at a day certain, ^^ with inter- 
est until due, and no interest after," though the bank insert a memoran- 
dum on the margin of the note that it is " due " on such day. Mechan- 
ics^ Bank v. Merchants'* Bank, 6 Met. 13. 

7. A bank post-note was made payable in a certain period of time, 
with interest " until due,, and no interest after," and a memorandum on 
the margin stated that it was " due " on a day named, which was the 
last day of such period. It was held, that the bank was entitled to grace 
on such note. French v. Franklin Bank, 21 Pick. 483. 

8. No usage, nor any agreement, tacit or express, of the parties to a 
promissory note, as to presentment, demand, and notice, will accelerate 
the time of payment, and bind the maker to pay it at an earlier day than 
that which is fixed by the law that applies to the note. Mechanics* 
Bank v. Merchants^ Bank, 6 Met. 13. 

9. A usage among banks to regard a bank post-note payable at a fu- 
ture day certain as payable without grace, (there being no express stip- 
ulation to that effect in the note itself,) would be invaUd, inasmuch as it 
would be contrary to the provision in Rev. Stat. c. 33, § 5, that on all 
promissory negotiable notes, payable at a future day certain, in which 
there is no express stipulation to the contrary, grace shall be allowed. 
French v. Franklin Bank, 21 Pick. 483. 

10. The acceptor of a bill of exchange for the accommodation of tl:r 
drawer, may pay it on the last day of grace before the commencemen. 
of business hours, and forthwith bring his action against the drawer to re- 
cover an indemnity. Whitwell v. Brigham, 19 Pick. 1 17. 
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11. A payment of such a bill of the acceptor on the second day of 
ffrace, may take efiect as a payment at the commencement of the last 
day of ffrace, as against the drawer. Ihid. 

12. An action may be maintained upon a note against the maker, 
where the writ is made after sunset on the last day of grace, and is de- 
livered to an officer on the next day, although there is no demand of 
payment before the writ is made. Butler v. Kimball^ 5 Met. 94. 

13. An action was sustained which was commenced against the in- 
dorser on the day the note was due, but after notice had been put into 
the post-office, though before it could be received by due course of mail. 
Shed V. Brett, 1 Pick. 401. 

14. Where a writ against the indorser of a note was delivered to an 
officer, with instructions not to serve it until after he had given the in- 
dorser notice of the non-payment of the note by the maker, and the writ 
was not in fact served until after such notice had been given, it was held, 
that the action was not commenced until the service of the writ. Seaver 
v. Lincoln, 21 Pick. 267. 

15. In an action by the indorsee of a note against the indorser, both of 
whom had their place of business in the same. town, the* writ was served 
on the day when the note became due, before notice to the indorser. 
Held, that the action was prematurely brought, and that it was an imma- 
terial circumstance, that the notice had been put into the hands of the 
notary before the writ was in the hands of the officer. New England 
Bank v. Lewis, 2 Pick. 125. 

16. Where a note was made without the knowledge of the payee, who 
was liable as a surety for the maker for a debt due, but not paid, against 
which liability the maker had promised to secure the payee, and the 
maker caused his own property to be attached for the purpose of secur- 
ing the payment of the note ; it was held, that the note, until assented 
to by the payee, did not constitute a debt " justly due " to him, within 
the meaning of Rev. Stat. c. 90, ^ 83 et seq/, and that therefore the at- 
tachment might be vacated under that statute, on the petition of a cred- 
itor of the maker, who had attached the same property subsequently, but 
before such assent was given. Baird v. Williams, 19 Pick. 38 L 

17. An action will lie against the drawer and indorsers of a bill of ex- 
change protested for non-acceptance, before the time of payment has 
come. Watson v. Loring, 3 Mass. 557. 

18. Where a bill of exchange is protested for non-acceptance, a right 
of action accrues immediately to^ the holder : he is not bound to present 
it for payment, or protest it for non-payment, nor, if he does so, does he 
thereby affect his right of action on ihe non-acceptance. Lenox v. Cook, 
8 Mass. 460. 

19. A note payable on demand is not regarded as dishonored within 
one month after its date. Ranger v. Gary, 1 Met. 369. 

20. A promissory note made payable in a given number of days, is 
payable in so many days from the day of the date, and exclusive of the 
day of the date. Henry v. Jones,' 8 Mass. 453. 

21. Upon a note payable in eight years, with interest payable annually, 
itn action lies for the interest as it falls due, and before the principal ia 
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payable. Interest is allowed npon each year's interest unpaid. Qreen* 
leafy. Kellogg j 2 Mass. 568 ; Cooley v. Rose^ 3 Mass. 221. 

22. In a declaration upon a note payable by instalments, the plaintiff 
declared that the intenrals of two instalments had elapsed, and alleged that 
the whole sum of the note was due : this allegation was rejected as sur- 
plusage, and judgment given for the two instalments due. Tucker v. 
Randally 2 Mass. 283 

23. A promissory note payable on demand, with interest after a lim- 
ited term, will support an action brought before the expiration of the 
term ; and where goods are sold and delivered, to be paid for by such a 
note, if the vendee neglects or refuses to give the note, the vendor may 
forthwith bring " indebitatus assumpsit " for the price. Loring v. Gur' 
ney^ 5 Pick. 15. 

24. Where a promissory note was made payable on demand, but with 
a clause that it was not to draw interest during the life of the promisor, 
it was held^ that an action might have been commenced on the note im- 
mediately after it was given, and that consequently the statute of limita- 
tions began to run on the note from its execution, and not from the time 
of the promisor's death. Newman v. Kettelle^ 13 Pick. 418. 

25. In assumpsit on a promissory note payable ^^ on demand, with in- 
terest after four months,'* it was held^ that payment might be demanded 
immediately, and that collateral evidence to prove that the intent of the 
parties was that payment should not be demanded within four months, 
was inadmissible. Wright v. Fisher^ 13 Pick. 419, in note. 

26. A promissory note for a gross sum, payable oil demand, given by 
the maker of several notes to the indorser, upon the promise of the in- 
dorser to pay the notes and indemnify the maker, will enable the indorser 
to commence an action and attach the maker's property before the in- 
dorser has paid any of the original notes, and before they have become 
due; but he will not be able to recover damages beyond the amount 
which he shall have paid on the original notes before the rendition of 
judgment. Little v. Little^ 13 Pick. 426. 

27. The maker of a note, made payable on time, is not Kable to an 
action thereon before the time has elapsed, although he before that time 
has unfairly obtained possession thereof and refuses to return it to the 
payee. Hsley v. Jetcetty 2 Met. 168. 



14. Evidence and Witnesses^ 
1. Witnesses, 

1. A party to a negotiable security shall not be a witness to prove that 
at the time he gave it currency it was void, but to any facts happening 
afterwards, he may (if not interested) be permitted to testify. Warren 
V. Merrtfy 3 Mass. 27. 

2. The rule that a witness shall not* be permitted to invalidate a secu- 
rity which he has put into circulation, and given credit to by his transfer, 
is confined to negotiable instruments indorsed and put into circulation in 
the usual course of business, and does not apply to a note overdue, oi 
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otherwise dishonored. Tkaper v; Crossman, 1 Met. 416 ; Wafren v: 
Merry, 3 Mass. 27 ; Churchill v. Suter^ 4 ib. 156 ; Packard v. Rich^ 
ardson, 7 ib. 122; Looker v; Haynes^ 11 ib. 498; jFoj? v. Tl^tfncy, 
16 ib. 118; Barker v. Prentiss^ 6 ib. 430; Parker v. Hanson^ 7 ib. 
470 ; Knight v. Putnam^ 3 Pick. 184 ; Butler v. Damon, 15 Mass. 223. 

3. The payee of a note, cannot be admitted as a witness to prove the 
note usurious, in an action by the indorsee against the maker. Parker 
V. Lovejoy, 3 Mass. 565 ; Churchill v. Suter, 4 Mass. 156. 

4. The declarations of the payee made before the indorsement of the 
note were admitted to prove that it was obtained from the maker by 
fraud, when the note was overdue at the time of the indorsement, Syl- 
vester V. CrapOj 15 Pick. 92. 

5. The indorser of a note negotiated after it is overdue is a competent 
witness to prove that it was paid before it was negotiated. American 
Bank v. Jenness, 2 Met. 288 ; Thayer v. Crossman, 1 Met. 416. 

6. The payee of a note, who had indorsed it without recourse, is a 
competent witness to prove an aheration subsequent to its execution. 
Parker v. Hanson, 7 Mass. 470. 

7. Where the promisee has indorsed a note without recourse, he is a 
competent witness to prove the execution of the note in an action by the 
indorsee against the maker. Rice v. Steams, 3 Mass. 225. 

8. Where a bill was indorsed to A. B. as agent to collect it for the 
payees, and A. B. indorsed it to C, in trust for the plaintifis, and with- 
out recourse to himself, A. B. was received as competent to prove the 
trust. Barker v. Prentiss, 6 Mass. 430. 

9. One who executes a note as agent for another is a competent wit- 
ness to prove his authority. Rice v. Green, 22 Pick. 158. 

10. Where one gives a note as agent of a joint-stock company, of 
which he is a member, and a suit thereon is brought against the other 
members of the company, he is a competent witness to prove his author- 
ity as agent, and also to prove other facts necessary to support the ac- 
tion. Tappan v. Bailey, 4 Met. 529. 

11. The indorser of a promissory note is not a competent witness to 
prove the handwriting of the maker, unless he hsis a release from the in- 
dorsee. Barnes v. Ball, 1 Mass. 73. 

12. In an action by the holder of a bill of exchange against an indorser, 
a subsequent indorser is not a competent witness to charge the defendant 
without a release from the plaintiff. Talbot v. Clark, 8 Pick. 51. 

13. The maker of a note is not an admissible witness for the indorser, 
without a release, nor if the note is an accommodation note. Bird v. 
Cole, 6 Met. 326 ; Peirce v. ButJer, 14 Mass. 303. 

14. But if released by the indorser, the maker is a competent witness 
for him. Wheaton v. Wilmarth, 13 Met. 422. 

15. In an action by the indorsee against the maker of a note indorsed 
in blank, the indorser, although he may have released his claims upon 
the note, is not a competent witness to prove that it was pledged to the 
mdoi^see as collateral security for a debt less than its amount. Knights 
V. Putnam, 3 Pick. 183. 

16. In an action by the indorsee of a negotiable note against the 
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maker, — the confession of the plaintiff that he was not interested in the 
note, except as collateral security for a small part of its amount, having 
heen given in evidence, — it was held^ that the declarations or admis 
sions of the indorser could not he received to defeat the action. Butlet 
y. Damon^ 15 Mass. 223. 

17. In an action hy one who had pledged a promissory note payahle to 
himself, against the pawnee, for not returning it, the defendant cannot 
introduce the testimony of the maker to prove that the maker told him 
that nothing was due to the payee on the note. Thomas v. Waterman<i 
7 Met. 227. 

18. Where a sale of chattels is made hy A, and he receives the pur- 
chaser's note for the price and negotiates it, or it is paid, and the chattels 
are afterwards attached as the property of A in an action of replevin 
hrought hy the purchaser against the attaching officer, A is not a com- 
petent witness to prove that the sale was in fraud of his creditors. Bai- 
ley V. Foster, 9 Pick. 139. 

19. But if it he douhtful whether the note is negotiahle or not, and if 
negotiahle, whether it has been in fact assigned, or still remains in the 
hands of A, he is a competent witness. Ihid. 

20. Where the drawer of a bill of exchange exhibited to the payee, at 
the time of drawing the bill, an absolute engagement on the part of the 
drawee to accept it, and at the same time communicated to him certain 
conditions to which the engagement was subject, it was held, in an action 
by the payee against the drawee, that the drawer was a competent wit- 
ness to prove such communication. Storer v. Logan, 9 Mass. 55. 

21. It seems that the drawer of a bill of exchange payable to his own 
order, and by him indorsed, is a competent witness in a suit brought by 
the indorsee against the acceptor. Pacific Bank v, Mitchell, 9 Met. 297. 

22. In an action by the indorsee against the drawer of a bill of ex- 
change, the acceptor is a competent witness to prove that he has not 
had in his hands any funds of the drawer. Kinsley v. Robinson, 21 
Pick. 327. 

23. In an action by the indorsee against the maker of a promissory 
note, the payee is a competent witness to prove the time of die indorse- 
ment. Spring V. Lovett, 11 Pick. 417. 

24. In an action by an indorsee against one who signed a promissory 
note on the back thereof, the indorser is a competeni witness to prove 
that the defendant signed the note at the same time with the promisor 
whose signature was on the face of the note. Richardson v. Lincoln, 5 
Met. 201. . 

25. In an action by B against C, on a note made by A, payable to B, 
and indorsed at the time it is made by C, the declarations and admis 
sions of A are not admissible against C, as A is himself a competent 
witness. Baker v. Briggs, 8 Pick. 122. 

26. A note was made by a failing debtor, on which the plaintiflf imme- 
diately made an attachment of the debtor's property. Part of the alleged 
consideration of the note was an acceptance made by the payee of an 
order drawn on him by the debtor in favor of another creditor. A subse- 
quent attaching creditor being admitted to defend an action on the note 
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under the Stat. 1823, c. 142, it was heldj that the plaintiff could not 
introduce evidence of his own declarations, made on the day the note 
was given, to show that the acceptance was given before the attachment 
was made. Carter v. dregory^ 8 Pick. 164. 

27. The confession of one of two joint promisors is admissible as 
evidence against them both. Martin v. Root^ 17 Mass. 222. 

28. A subsequent declaration of the same party in his own favor can- 
not be used to impair the effect of the first, though made under oath, at 
the instance of the plaintiff, and used by the plaintiff in another trial. 
Bid. 

29. Where a note was signed by the defendant and one A, and A 
gave in renewal of it a note in which the defendant's name was forged, 
and a suit was brought on the last note, and the plaintiff gave in evidence 
declarations and admissions of the defendant, to show an adoption of the 
note and take it out of the statute of limitations, in one of which declara- 
tions the defendant spoke of the suites having been commenced ; it was 
heldy that the service of the writ on the defendant did not raise a legal pre- 
sumption that his declarations referred to the new note rather than the 
old one, without proof that he knew of the new note, or of the contents of 
the writ ; that the burden was on the plaintiff to prove such knowledge ; 
and that it was proper for the jury to determine, upon the whole evidence, 
to which of the notes the declarations and admissions referred. Phillips 
V. Ford, 9 Pick. 39. 

30. In an action to recover the amount of a drafl drawn on the plain- 
tiff by partners, and accepted by him, the admissions of one of the part- 
ners, that the draf\ was accepted by the plaintiff for the accommodation 
of the firm, may be given in evidence to charge the other partner. 
Gay v. Boioen, 8 Met. 100 ; Cady v. Shepherd, 11 Pick. 400 ; Bridge 
V. Gray, 14 Pick. 55. 

31. In an action against partners on a promissory note made by one 
of them in the name of the firm, the confessions of that partner are not 
admissible to prove the note a partnership transaction. Tutile v. Cooper , 
5 Pick. 414. 

32. In a suit against surviving partners, to recover the amount of a 
note given by a deceased partner in his single name, his declarations that 
the transactions for which the note was given were for the partnership 
business, and that it was a company note, are not admissible in evidence, 
if there be no evidence aliunde that those transactions were for the part- 
nership. Ostrom V. Jacobs, 9 Met. 454 ; TiUtle v. Cooper, 5 Pick. 414 ; 
Rohhins v. Willard, 6 Pick. 464. 

33. Nor is evidence admissible, in such suit, that one of the surviving 
partners, after the death of the partner who signed the note, recognized 
the note as one which the firm was bound to pay, and attempted to bor- 
row money to pay it, and offered to take it up and give the note of the sur- 
vivors in lieu of it, if it be not shown that this was known or consented 
to by the other survivor. Ostrom v. Jacobs, 9 Met. 454. 

34. Where, in such suit, there is no evidence that the survivmg part- 
ners, before the death of the other partner, had knowledge of, or gave 
consent to, his giving notes in his own name alone for the debts of the . 
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firm ; and th'&ro' is evidence that he, when he gave such notes, diafged 
the amount thereof against the firm, as cash; and also evidence ^laX 
the plaintiff knew of the partnership, and made charges against the fism 
in other cases; the declarations of the deceased partner, when he bor- 
rowed the money for which the note was given, are not admissible in 
evidence against the survivors. Ostrom v. Jacohsy 9 Met 454 ; (jreenv* 
Tanner, 8 Met 411. 

35. In an action by an indorsee against W. on two promissory notes, 
one of which was made by W. and indorsed by J., the other made by J. 
and indorsed by W., it appeared, that after the execution of the notes, 
but before their maturity, J. had^failed, and assigned his property for the 
benefit of his creditors, and had been, in consequence thereof, released 
by W. from all liabilities to him. It was held^ that J;, who was offered 
as a witness by the plaintiff, was not incompetent, as being interested in 
the event of the suit ; for he would still be liable to the plaintiff, whether 
the plaintiff recovered judgment against W. or not, and the judgment in 
this suit could not be given in evidence in an action against J. Eastman 
V. Winship^ 14 Pick. 44. 

36. The payee of a promissory note indorsed it, without consideraticm, 
to K., another creditor of the maker, to enable K. to sue both of their 
claims in one action, and K., having recovered judgment in such action, 
extended his execution on the land of the maker, and so became a trus- 
tee for the payee. In a subsequent action brought by K. to recover the 
land, it was held^ that the declarations of the payee, made before the 
indorsement of the note, were admissible in evidence to defeat such ex- 
tent Kendall y, Latrrence, 22 Pick. 540. 

37. A promissory note, signed by A as principal and by BandC as 
sureties, was made payable to the order of D, and placed in his hands 
for a special purpose, which was not effected. D afterwards, with the 
consent of A, but without the knowledge of B and C,* indorsed the note 
to an' officer, as security for property attached by him as the property of a 
corporation of which D was the treasurer and agent Held^ in a suit 
on the note, brought by the officer against A, B, and C, that D was a 
competent witness for the defendants. Strong y. Buck^ 11 Met. 279. 

38. A signed a promissory note with B, payable to Df for money lent 
by D to B and C, and B and C gave him a written promise of indemnifi- 
cation. A paid the note, and brought an action against Band G for 
money paid. C was never served with the writ, and it was held^ that his 
deposition was admissible, B having released him. ^ Ctibbs v. Brytmt^ 
1 Pick. 118. 

39. In an action by an executor upon a promissory note due his testa- 
tor, brought for the benefit of the residuary legatee, who had indemnified 
the executor against costs, it was held^ that, as the executor was a. party of 
record, he was not a competent witness for the defendant, although re- 
'eased by him. Pagev, Page^ 15 Pick. 368. 

40. In the trial of an action brought by one of the makers of a note, 
who has paid it in full, to recover of the other a moiety of the amount so 
paid, the individuals for whose use the note was given and paid are com- 
petent witnesses for the plaintiff. Packard v. iVye, 2 Met 47. 
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41. In on action against certain parties who had agreed to be. inter* 
osted, in certain specified proportions, in a voyage, upon several notes 
given by the agent of the parties for goods bought for the voyage, 
brought by one of the vendors, of one of which notes the plaintiff was 
payee, and of the others the indorsee, it was AeZ(2, that the payees of such 
other notes were competent witnesses on the part of the defendants, and 
compellable to testify on the question whether, at the time when the notes 
were taken, ihe plaintiff and the other vendors had knowledge that other 
persons besides the agent were interested in the purclwses of the 
goods. French v. Price, 24 Pick. 13. 

42. The letters from an agent to his principal, and the answers of the 
principal written before and soon after the guaranties of two notes by 
the agent for the principal, and relating thereto^ are admissible in evi- 
dence as part of the res gestcR against ihe guarantor; also the letters 
of the person whose notes were guaranteed to the principal and agent, 
and the letters of the principal to such person. N, Eng. M, Ins, Co. v. 
DeWolf, 8 Vick. be. 

43. In an action on a promissory note against principal and surety, the 
principal, after being defaulted, is a competent witness to disprove the 
surety- s liability. Chaffee v. JoneSj 19 Pick. 261. 

44w. In an action by the payee against one of the sureties on a note, the 
principal promisor, and also the other surety, are competent witnesses 
for the defendant, to prove that the sureties have been discharged by the 
plaintiff. Greely v. Dow^ 2 Met. 176. 

45. A promissory note was made by a firm, payable to A, B, and C, 
and a corporation, joint owners of a vessel ; the promisees assigned the 
note to A towards his share of the earnings of the vessel ; the corpora- 
tion assigned all its property, under the insolvent law, for the benetlt of 
all its creditors, one of which creditors was a bank. A suit against said 
firm was brought on said note in the name of all the promisees, for the 
benefit of A. Held^ that a stockholder in the bank, which was a creditoi 
of said corporation, was a competent witness for the plaintiffs. HaJth" 
away v. Crocker^ 7 Met. 262. 

9. When a Note is Admssibk in Evidence, andqf what it ts Euidence. 

1. A promissory note may be given in evidence, on the money counts, 
m a suit by an indorsee against the promisor. Goodwin v. Morse, 9 Met. 
278 ; Moore v. Moore, 9 Met. 417. 

2. A note, though it does not purport to be for value received, is ad- 
missible in evidence to support a count for money had and received of 
the payee by the maker. Townsend v. Derby , 3 Met. 363 ; Hemmmway 
v. Hicks, 4 Pick. 500. 

3. The plaintiff may give in evidence, under a count for money had 
and received, a promissory note due when the action was commenced 
but which at the time he did not intend to include in the action. Web' 
ster V. Randall, 19 Pick. 13 ; Adams Bank v. Anthony, 18 Pick. 238 ; 
Hodges V. Holland, 16 Pick. 395. 

4. A promissory note expressed in the following terms : " We, the, 
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members of Company G, 6cc.<, jointly and severally agree to pfty,^^ &C.9 — 
and signed by an individual, with the words ^^ Treasurer for Company 
G '^ appended to his name, — does not, of itself, necessarily import that the 
signer is a member of the company ; and therefore the mere produc- 
tion of such a note, on the trial of an action against the signer, withouf 
proof that he is a member of the company, is not sufficient evidence of 
that fact Kingman v. KeUiCj 3 Cush. 839. 

5. A promissory note may be given in evidence on the money counts, 
as well when the action is defended by subsequent attaching creditors as 
when it is defended by the original defendant. Moore v. jSbore, 9 Met. 
417. 

6. A promissory note, given on condition that the payee will assign to 
the maker a mortgage of land, is admissible in evidence, under a coun* 
for money had and received, the condition having been performed. Pay^ 
son V. Whitcomhy 15 Pick. 212 ; Randall v. Rich^ 11 Mass. 494 ; Floyd 
V. Dayy 3 Mass. 403. 

7. The possession of a bill of exchange by the acceptor, af\er it has 
been in circulation, is prima facie evidence that it has been paid by him. 
Baring v. Clarke 19 Pick. 220. 

8. When a promissory note, that has been negotiated, comes into the 
possession of one of the parties liable to pay it, such possession is prima 
facie evidence of payment by him, and he is to be treated as the bona 
fide holder, unless the contrary is made to appear. McGee v. Prouty^ 9 
Met. 547 ; Baring v. Clark^ 19 Pick. 220 ; Northampton Bank v. Pepoon^ 
1 1 Mass. 288. 

9. Where four notes, made by tbe same maker and indorsed by the 
defendant, were in the hands of the same holder, the defendant gave 
the holder an order for the payment of the notes out of property conveyed 
by the maker to assignees for the payment of the notes in full or pro- 
portionably, and the assignees made a payment, after all the notes had 
fallen due, which the holder applied to all the notes pro rata, instead of 
applying it wholly to ihe notes which first fell due, the defendant not hav- 
ing directed any mode of appropriation. It was held, that, in an action 
on two of the notes, the other two, with the indorsements thereon, were 
admissible in evidence to explain the appropriation of the money paid on 
the order. Washington Bank v. Prescott, 20 Pick. 339. 

10. A plea of tender is not supported by proof of a fender of a promis 
sory note due from the plaintiff to the defendant. Cory v. Bancroft, 14 
Pick. 315. 

11. Where an action brought upon a promissory note was tried upor 
the merits, and a verdict of judgment rendered against the plaintiff, and 
the note was given in evidence and then placed on the files of the court; 
ji another action upon the same note by the same plaintiff against the 
same defendants, with one other defendant, it was held, that the plaintiff 
ought not to have permission to take the note from ;he files in order to 
ise it as evidence in support of his second action, French v. Neal^ 24 
?ick. 55. 
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S. Signatures f — when necessary to prove them, and how proved. 

1. An indorsee of a bill of exchange cannot maintain an action 
against the drawer, or acceptor, without proving the signature of the 
payee. Blakely v. Grants 6 Mass. 386. 

2. In an action by one as bearer, on a note payable to A or bearer, 
indorsed by A, it is not necessary for the plaintiff to prove the hand- 
writing of the indorser. Wilbour v. Turner^ 5 Pick. 525. 

3. A promissory note, payable on demand, with the payee's name in- 
dorsed, was put into the hands of a broker, to raise money upon it, and 
one S. lent the money, but upon a verbal agreement that the broker 
should himself be responsible as guarantor, and should repay the money 
at short notice ; the broker, on payment being demanded of him, applied 
to the maker, who said he could not then take up the note, but requested 
the broker to do so, which he did, and afterwards the broker negotiated 
the note to the plaintiff, in a settlement between himself and the plaintiff. 
In an action by the plaintiff against the maker, it was held, that Uie note 
was not admissible in evidence in support of the money counts, without 
proof of the signature of the payee. Dana v. Underwood, 19 Pick. 99. 

4. Where the subscribing witness to a note was absent from the State, 
other evidence of the maker's signature was admitted without proving the 
handwriting of the witness. Homer v. Wallis, 11 Mass. 309. 

5. The comparison of the contested signature of a party to a note with 
other writings proved to be genuine, is by the common law of this State 
proper evidence. Ibid. 

6. Upon the question as to the genuineness of a signature, the opinion 
of a writing-master, professing to have skill in detecting forgeries, formed 
from a comparison of hands, without any actual knowledge of the 
handwriting of the person whose signature is in controversy, is compe- 
tent evidence. Moody v. Rowell, 17 Pick. 490. 

7. Also the opinion of such a witness, formed on a mere inspection of 
the controverted hand, whether it is a free, natural, and genuine hand, or 
a stiff, artificial, and imitated one. Ibid. 

8. Upon the question as to the genuineness of a signature, the genuine 
signature of the same person to a paper not otherwise competent evi- 
dence in the case, is admissible to enable the court and jury, by a com- 
parison of hands, to determine the question. Ibid. 

9. Notwithstanding evidence of the promisor's ackno»Viedgment of 
his signature to a note, he was permitted to introduce evidence of per- 
sons acquainted with his handwriting, that the signature was not genuine, 
and also to prove the same fact by signatures known to be his. Hall 
V. Httse, 10 Mass. 39. 

10. A deposition in «^aich the witness testified that a professed imitation 
of the handwriting of his father, who was a public officer, bore a strong 
resemblance to the genuine handwriting, was held to be admissible, not- 
withstanding it was objected, that the witness had not laid a foundation 
for such opinion, by stating that he had seen his father write ; for if the 
party objecting had doubted whether the son was sufficiently acquainted 
with his father's handwriting, lie should have interrogated him directly 
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as to his means of knowledge when the deposition was taken. Moody ?. 
RaweU, 17 Pick. 490. 

11. The deposition of a witness, out of the Commonwealth, was taken, 
under a commission from the court, to be used by the plaintiff in an ac^ 
tion on a promissory note, and the interrogatory put by the plaintiff to 
the witness was, whether he signed his name as attesting witness to the 
note, and the answer of the witness was, that he had no recollection of 
seeing the note executed, or of signing his naime thereto, as attesting wit- 
ness, alUiough he might have done so. Held^ that, by a reasonable im- 
plication, it must be understood from the answer, that the attestation to 
the note was in the handwriting of the witness ; but that if this were left 
doubtful in the answer, the plaintiff might introduce other evidence of the 
handwriting, both of the attesting witness to the note and of the prom- 
isor. Walker v. WarfieU^ 6 Met 466. 

4. Of the Evidence to prove PreMerUmentf Demand, and Notice. 

1. In an action against the indorsee of a note, evidence that he had 
said that the maker had told him that payment had been duly demanded, 
is not evidence of such demand. Tower v. Durell, 9 Mass. 332. 

2. In an action against an indorser, proof of waiver of notice will sup- 
port an allegation of actual notice. * Taunton Bank v. Richardson^ 5 
Pick. 435. 

3. But proof of due diligence will not sustain an allegation of actual 
notice. Blakely v. Grants 6 Mass. 386. But see, as to this. Shed v. Brett^ 
I Pick. 411. 

4. Where the indorser of a note takes security from the maker before it is 
due, to indemnify himself against his liability as indorser, and after it is due 
receives from the maker the property for which the note was given, and 
thereupon promises to deliver up the note to him without further compen- 
sation, the taking back of the property and the promise to deliver up the 
note are evidence from which a jury may infer that the indorser has 
received due notice of non-payment by the maker. Andrews v. Bond^ 
3 Met 434. 

5. When a deponent, who testifies to the presentment of a bill of ex- 
change to the acceptor, and a demand on him for payment, annexes 
to his deposition a copy of the bill thus presented, the deposition is com- 
petent evidence, in an action by the indorsee against the drawer, of the 
presentment and demand of such bill, and will be conclusive, unless the 
drawer shows a different bill of the same tenor. Sabine v. Strongs 6 
Met 271. 

6. In an action on a note discounted by a bank, against an indorser 
conversant with the usage of such bank, an allegation of a presentment and 
demand on the maker is supported by evidence of a written demand be- 
ing lefl at his place of business according to such usage. City Bank v. 
Cutter, 3 Pick. 414. 

7. In an action upon a note payable at a bank, against the indorser, an 
averment of a presentment and demand of payment on the promisor is 
supported by evidence that the promisor had notice that the note was at 
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die bank on the day it became due, ready to be delivered up on payment 
North Bank v. Abbott, 13 Pick. 465. 

8. Evidence that the indorser of a note was frequently at a certain bank, 
transacting business there, and that he frequently took up notes there, 
was held sufficient proof of his being conversant with a usage of the 
bank to give notice to promisors to pay at the bank, instead of sending 
the notes to them and demanding payment. Shove v. Wiley, 18 Pick. 
558. 

9. Evidence of the usages of the banks of the place where the parties 
to a promissory note do business, in regard to notifying the parties, is 
admissible as evidence of the agreement of the parties. Jones v. Fates, ' 
4 Mass. 245. 

10. The usages of a bank at which the parties to a note are accustomed 
to do business, respecting the time of notice and demand on such notes, * 
may be proved as evidence of the assent of the parties to such usages, 
and of their having waived their legal rights. Blanchard v. HiUiard, 
11 Mass. 85. 

1 1. The book of a messenger of a bank who was dead, in which, in the 
course of his duty, he entered memoranda of demands and notices to the 
promisors and indorsers upon notes left in the bank f(^ collection, was 
received in evidence of a demand on the maker, and notice to the de- - 
fendant as indorser, of a note so left for collection. Welsh v. Barrett, 
15 Mass. 380. 

12. A record book kept by a bank, in which a clerk regularly entered 
certiiicates of his having given notices to the makers and indorsers of 
promissory notes, taken in connection with the testimony of the clerk, 
that it was his practice to carry the notices himself to the residence or 
place of business of the parties, and that he has no doubt they were car- 
ried as usual in the case of a certain note mentioned in the book, though 
he has no recollection in relation to such note, is competent and sufficient 
evidence to prove that notices were so given in Uiat particular case^ 
l^iove V. Wiley, 18 Pick. 558. 

13. Where such clerk produced a printed form, in common use, and testi*^ 
fied to his belief that the notices in question were in the same farm, it. 
was held to be competent tmd sufficient evidence of the fact. Ibid, 

 14. A book belonging to a bank, and labelled ^^ Notices to Indorsers,*'' 
in which the entries were in this form : — 

" Discount Sept. J. 
A. B. • . 100 • . Lady. . . House. 
CD. . . 100 . . on desk. . . C. R. 

Attest, E. P., Messenger,'* — 
not stating that A. B. was inaker and C. D. indorser, nor that notice was 
given to the indorser after a demand on the maker, was held to be ad-, 
missible in evidence to prove ^ demand on the maker and notice to the in-, 
dorser of a note discounted at the bank, it being first testified, that it was^ 
the duty of E. F. as messenger to make a demand on the makers and' 
give notice to the indorsers of notes held by the bank, and make the 
entries in the book, that the entries were in his handwriting, and that h^ 
was dead. Washington Bank v. Prescott, 20 Pick. 339. 
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15. In an action upon a promissory note which was discounted at a bank, 
it appeared that the messenger of the bank, whose duty it was to give 
notices of the non-payment of notes to the promisors and indorsers, and 
to enter their names, and the places to which notices were senl, in a book 
kept for that purpose, had ab^onded and leA the State, and that, after 
diligent inquiries had been made for the purpose, it was found impossible 
to procure his testimony. It was held^ that the book of the messenger 
was competent evidence to prove notice to the indorser. North Bank v. 
Abbott, 13 Pick. 465. 

16. The entry in the messenger's book stated the amount of the note, 
' the day when it fell due, and the names of the promisor and indorser, 

with a mark against their names indicating, as was testified by the 
cashier, that they had been notified. It was AeZ^, that this evidence was 
sufficient to authorize the jury to infer the fact of notice to the indorser. 
Ibid. 

17. The testimony of the cashier of a bank, that a letter was received, 
either by a director of the bank, or by himself, and that they both bai 
searched for it, and that it was probably lost when a fire happened at the 
bank, is not sufficient, without the affidavit of the director also, to let in 
parol evidence of its contents. Taunton Bank v. Richardson^ 5 Pick. 
435. 

18. But if the cashier had further testified, that the letter was kept 
on the files of the bank, it seems that secondary evidence of its contents 
would have been admissible. Ibid, 

19. The contents of a written notice to an indorser of a promissory 
note may be proved by parol, without giving notice to produce such 
writing. Eagle Bank v. Chapin^ 3 Pick. 180. 

6. Cf the Admissibility of Parol Eoidence to affect the Construction of Notes, 

and the Liability of the Parties* 

1. Parol evidence is admissible, as between the original parties to a 
promissory note, to show a want of consideration, or that the transfer was 
upon trust, and not absolute, or an illegality or fraud in the transaction. 
Stackpole V. Arnold^ 11 Mass. 27. 

2. Parol evidence of the conversation of the parties, at the time a note 
is given in part payment, is admissible to show for what debt it was given. 
Hsley V. Jewett, 2 Met. 168. 

3. In an action between the original parties to a promissory note, evi- 
dence of an agreement originally by parol, but subsequently reduced to 
writing, varying its terms, may be admitted. Levns v. Chray, 1 Mass. 
297. 

4. Where notes of a certain description^ made after a certain day, had 
been declared void by statute, it was held competent for the makers of 
«uch notes, in an action brought against them on the notes, to prove that, 
ithough antedated, they were in fact made after the day. -BgyZeyv. 
Taher, 5 Mass. 286. ^ 

5. Where one makes a promissory note as agent of another, it is neces- 
•eary tiiat it should appear upon the face of4he note that he acts as agent 
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and if this does not so appear, it cannot be proved by other evidence. 
Stackpole v. Arnold^ II Mass. 27. 

. 6. A CQpveyed his property, in trust for his creditors, to five assignees, 
who appointed two of their number to transact the business of the trust. 
These two authorized A to act as their agent, and he gave a note " for the 
assignees.^' Held^ in a suit against the two on the note, that parol 
evidence was admissible to show that they were intended as promisors, 
and not the five assignees. Paige v. Stone^ 10 Met. 160. 

7. The defendant having written his name on the back of a promis- 
sory note before it was delivered to the payee, and the promisee having 
written his name above the defendant's, for the purpose of negotiating 
the note, and having erased his name on receiving back the note from the 
indorsee, it was held^ in an action by the promisee against the defendant, 
&at the promisee might introduce parol evidence of the circumstances 
under which he had written arid erased his name, showing that it was not 
his intention to change the character of the defendant as an original 
promisor into that of a second indorser. Austin v. Boyd^ 24 Pick. 
64. 

8. In an action by the holder of a joint and several note signed by 
two makers by their individual names, against an officer, for levying the 
execution of a prior attaching greditor of one of the makers upon an 
imdivided half of their joint property, to the exclusion of the execution 
of such holder, on whose behalf the officer had attached the same prop- 
erty, parol evidence was held to be admissible to show the existence of 
a partnership between the makers, and the time and manner of executing 
the articles of partnership and the note, and to prove that such note wew 
given for the partnership account ; and the officer having had notice of 
the claim of such holder, he was adjudged to be liable in such action, 
although it did not appear by the original writ or the execution issued in 
favor of the holder against the makers of such note, that the makers were 
in partnership. Trowbridge v. Cushman^ 24 Pick. 310. 

9. Where a note was given by a son for money received by him of hi& 
father, it was held^ under Rev. Stat. c. 61, § 9, that oral testimony was not 
admissible to prove that the money so received was an advancement. 
Barton v. Rice, 22 Pick. 508. 

10. In an action by the plaintifi* as indorsee upon certain promissory 
notes indorsed by the promisee^ in blank and delivered to the plaintiff* 's 
mother, with intent to transfer the legal interest, and delivered to the 
plaintiff by his mother, a writing was produced in evidence, given by the 
plaintiff* to his mother, in which he acknowledges to have received the 
notes in question, signed by the defendant and indorsed by the promisee, 
and says, ^' Said notes I am to collect, and after said notes are paid by 
the promisor to me, I will account to her for the same, or deliver the notes 
to her, if I cannot recover them of the promisor." It was held, that by 
the legal construction of this writing it did not necessarily import that the 
plaintiff* received the notes merely as agent to collect them in the name 
of his mother, and not as indorsee ; and that it might be explained by 
parol evidence ; for as it was collateral to the contracts upon which the 
action was brought, it did not fall within the rule, that parol evidence is 
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not admiBssible in aid of the construction oi a written instrument Baig* 
er V. Jones^ 12 Pick. 371. 

11. Parol evidence is not admissible to prove a substitution by parol 
of a collateral and conditional contract for an absolute contract in writ* 
ing. Hunt v. Adorns^ 7 Mass. 518. 

12. In an action on a note that is made payaMe absolutely, evidence ia 
not admissible to prove an oral agreement, when the note was given, that 
it should not be payable unless the promisor should have certain funds in 
his hands. Adams v. Wilson^ 12 Met 138. 

13. Where one had given his promissory note for the amount of his 
subscription to increase the ministerial fund of a religious society, it was 
heldy that parol evidence that such notes were given upon the condition 
that the principal should not be called for so long as the interest continued 
to be punctually paid, ^as admissible. Tnutees^ 6fC. in Hanson v. Stet* 
son^ 5 Pick. 506. 

14. Where the words, ^' one half payable in twelve months, the balance 
in twenty-four months,^^ were written at the bottom of a promissory note on 
demand, it was Tield^ that either party might introduce evidence to show at 
what time, hy whom, and under what circumstances, the memorandum 
was affixed to the note. Heywood v. Perrin^ 10 Pick. 228. 

15. But the memorandum being proved to have been affixed to the note 
before it was delivered to the promisee, and so constituting a part of the 
contract, it was held^ that parol evidence was not admissible to show that 
the stipulation for credit was provisional, and on condition that the 
promisor should remain solvent Ibid, 

. 16. In an action by the payee against a surety on a promissory note, 
payable in five months, at which time the principal was able to pay it, 
but had become insolvent before the action was commenced, the defend- 
ant cannot give in evidence the plaintiff's admission that the defendant 
refused to sign the note, unless the plaintiff would agree that he should 
not be held if the plaintiff should not sue the note as soon as it was paya- 
ble, and that the plaintiff agreed to sue it at that time. Hanchet v. Birge, 
12 Met. 545. 

17. In a suit by the payee against the maker of a promissory note, n^de 
payable absolutely, the defendant cannot give evidence, in defence, that 
he took property of the plaintiff, at his request, to sell and dispose of as 
if it were his own, and sold it to A, and took A's note therefor, which 
note he had not collected, and could not collect ; and that he gave to the 
plaintiff the note in suit, upon an oral agreement between him and the 
plaintiff, that said note was not to be paid unless the defendant should col- 
lect A's note ; such evidence is not admissible to prove that a condition 
was annexed to the payment of the note, and has no tendency to show 
want or failure of consideration. Underwood v. Simmons^ 12 Met 275. 

18. In an action by the payee against the maker of a negotiable note, 
in the common form, the defendant cannot give in evidence, by way of 
defence, a parol agreement, that, upon his giving a deed of real estate to 
the plaintiff, the note should be given up. Spring v. Lovetty 11 Pick. 417. 

19. A borrowed money of an insurance company, and gave an uUf 
conditional promissory note therefpr, payabfe in twelve months, to tb9 
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order of B, who at the same time indorsed it to ,tfae coiApaAy for the 
accommodation of A. Held^ in a suit on the note, hrouglU by the com- 
pany agamst B, tiiat he could not give in evidence, by way of defence, 
an oral agreement between himself, the company, and A, made when the 
note was given and indorsed, that such sum as should be found justly due 
from the company to A, on a certain policy of insurance made by them 
to him, should be set off and applied in or towards the satisfaction of the 
note. St. Louis Perpetual Ins. Co. v. Horner^ 9 Met. 39. 

20. Li an action on a promissory note against the promisor, it was 
\eldy that parol evidence was admissible to show that when the note was 
given he had made an assignment of all his property, to be divided, rata- 
bly, among such of his creditors as should become parties thereto, 
and thereby discharge him from all their claims against him ; and that 
the note was given to induce the pl^iintifTto become a party to the assign- 
ment, and was post-dated ; and that when it was given, it was agreed be- 
tween the parties, that it should stand as security for the difference be- 
tween the amount of the plaintiff's claim against the defendant and the 
amount which he should receive under the assignment, and that only 
such part of the note should be paid as the assigned property should be 
insufficient to pay. Case Vj Gerrish^ 15 Pick. 49. 

21. In an action by H. against R. , for money had and received, H* gave in 
evidence a due bill signed by R, of this teA>r : " Due H. 3314 pounds of 
hay, at my bam, on demand '' ; and also gave in evidence, to prove the 
consideration of said due bill, a receipt, of a previous date, signed by. R., 
in these words: "Received of H. $150, in full for contract for fifteen 
tons of hay ; the hay to be delivered to order, or, if sold, to be accounted 
'for with H." H. also gave evidence, that he had received part of the hay 
mentioned in the receipt, and that, when the due bill was given, there 
was due to him the quantity of hay therein mentioned, which he had de- 
manded of R., and which R. had refused to deliver. Heldy that R. might 
give parol evidence that, before he gave the receipt to H., H. agreed with 
him for the purchase of more than fifteen tons of hay, at ten dollars per 
ton, and that when the receipt was given, R. agreed not to require H. to 
take more than fifteen tons, if H* would then pay $150 ; that H. then paid 
R. that sum, and took the receipt ; that H. waste take the hay at R.'s barn, 
and R. was to sell the hay as he might have opportunity; that H. took 
part of the hay, and R. sold a p£U*t of it, and accounted for the proceeds 
with H. ; that when the due bill was given, the quantity of hay therein 
mentioned remained in R.'s barn, and R. requested H. to take it away ; 
that H. thereupon requested R. to take it, and R. did so, and gave the due 
bill thereibr. Held^ also, that on proof of these facts H. could not main- 
tain his action for money had and received. HiU v. Reweey 11 Met. 
268. 

22. In an action against the maker of a promissory note, payable upon 
the death of a widow, brought by the administrator of the payee, it was 
heldy that parol evidence was admissible to prove that the note was given 
upon an agreement previously made between the defendant and the 
payee, that, if the estimated value of one third of the land of which the 
widow was dowable should be expended by the defendant in her support 
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Ae note should be void ; that the promisee had declared, in a convem- 
tion in relation to this note, subsequently to its execution, and in the ab* 
sence of the defendant, that the interest, and the principal also, if required, 
were to be expended in support of the widow, and that the note was dead ; 
and that, upon the death of the widow, the expense of her support by the 
defendant had exceeded the value of one third of the land. Crossman 
V. Puller y 17 Pick. 171. 

23. In an action on a promissory note, against a surety, it appeared 
that, just before the execution of the note, the principal and the plaintiff 
conversed together in relation to the agreement in pursuance of which 
the note was alleged to have been given, but that the defendant was not 
present during such conversation ; that the defendant hesitated or refused 
to sign the note, until the plaintiff stated what the agreement was, and 
that he then signed it. It was held^ that such portion of the conversation 
as took place in the absence of the defendant was inadmissible in evi* 
dence on the part of the plaintiff. Dexter v. Clemens^ 17 Pick. 175. 

24. In an action against the surety upon a promissory note, it appeared 
that, the plaintiff having sold a horse to the principal, a small note was 
executed by the principal, and the note in suit was executed, together 
with a bond, by the principal and surety, the 'bond being conditioned that 
the principal should not redeem certain real estate then in the possession 
of D., whose title would thereb/ be rendered indefeasible ; and the defendant 
contended that the plaintiff was to derive some advantage through D. from 
the neglect to redeem the estate, and that the email note and the bond 
were the whole consideration for the sale of the horse, and that the note 
in suit was without consideration. It was held^ that the fact that au 
agreement had been made at the time between D. and the plaintiff to pay 
the plaintiff something if the estate should not be redeemed, was material 
towards establishing the defence, and therefore the testimony of D. that 
no such agreement was made was admissible in evidence on the part of 
the plaintiff. IHd. 

6. WJien Secondary Evidence of the Contents of a Note, 4'^* is admissive, 

1. In an action by two co-executors, upon a promissory note made \is 
their testator, the affidavit of both the executors, dated Feb. 14, 18X1% 
was filed in court, alleging that they had never had the note in their 
possession. Another affidavit of one of the executors, dated Nov. 22, 
1832, was read to the court, which alleged that the other executor had 
had very little to do with the settling of the estate, and was out of the 
country ; that after the death of the testator, the deponent had sent for a 
trunk belonging to the testator, which he had understood was in the 
hands of the defendant ; that he received the trunk without the key, 
which the defendant said was not in his possession ; that deponent had 
opened the trunk and looked over the papers therein carefully, and that he 
had searched diligently among the papers of the testator, but that no such 
note had come to his knowledge or into his possession. This was held 
to be sufficient presumptive evidence of the loss of the note to let in evi- 
dence of its contents. Page v. Page^ 15 Pick. 368. 
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2. The jury were also instructed that this affidavit was such evidence of 
the loss of the note as to let in secondary proof of its contents, and that 
if the jury were of opinion, upon the whole evidence^ that the note was 
not paid to the testator in his lifetime, hut remained in the hands and 
custody of the defendant, at the time of the testator^s decease, this 
would be sufficient to rebut the presumption of payment arising from the 
non-production of the note by the plaintiffs. It was held^ that the instruct 
tions were unexceptionable. Ibid. 

3. The question, whether the loss of a promissory note has been suffi« 
ciently proved to entitle the plaintiff to introduce secondary evidence of 
its contents, is to be determined by the court, and not by the jury. 
Ibid. 

4. A accepte,d a draft drawn on him by two partners, and they pro- 
cured from a bank a discount of the acceptances, by presenting a copy 
'thereof, which the officers of the bank supposed to be the origmal. The 
partners soon after failed, and assigned to the bank all their dues, de- 
mands, 6cc,^ and delivered to the bank a trunk of papers ; but the ac- 
ceptance was not among them. One of the partners was soon afler com- 
mitted to the State prison, where he died unmarried in about three years, 
leaving no papers there, and no administration was taken on his estate. 
The other partner, soon after the failure of the firm, absconded, leaving 
his wife, and went to New York, where he resided three or four years, and 
then went to parts unknown, and was never again heard of. In about 
five years and a half after the acceptance was payable, the bank com- 
menced an action against A, in the name of the surviving partner, to 
recover the amount of the acceptance ; and, in order to introduce secon- 
dary evidence of the contents thereof, first gave evidence that inquiry 
had been made of the near relations of the partners, who said that the 
original was not and never had been in their possession ; that it was not 
among the papers of the firm which were left by the surviving partner 
with his wife and with his attorney ; but that there was, among the papers 
so left, the account of sales, signed by A, for the balance of which the 
acceptance was given, as was noted on the margin of said account. 
Held, that this evidence was sufiicient to warrant the introduction of 
secondary evidence of the acceptance. Foster v. Mackay^ 7 Met. 531. 

7. Burden of Proof. 

1. Where by statute promissory notes of a certain description issued 
after a certain day were made void, it is incumbent on the defendant, in 
an action on certain notes bearing date before the day, to prove that they 
were issued after it, and not on the plaintiff to prove that he received 
them before the day. Bayley v. Taber^ 6 Mass. 452. 

2. Li an action by the indorsee against the maker of a negotiable note, 
the burden is on die defendant to prove that the note was negotiated 
after it was due and dishonored ; and that burden is not removed by proof 
that the note was transferred and delivered to the plaintiff before it was 
dishonored, but was not indorsed until afterwards. Ranger v. Cary^ 1 
Met. 369. 
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3. In a suit by the payee against the nuaker, on a promissory note 
given in consideration of a promise to forbear to sue a third person for 
six months, the burden of proof is not on the payee to show that he has 
forborne according to his promise, but on the ms^er to show that he has 
not. Jennison r. Stafford^ 1 Gush. 168. 

4. In an action against the indorser of a note by an indorsee, who re- 
ceived it of the maker, the burden of proof, as to facts set up in avoidance 
of the note, is on the defendant, although he was apprised, when he re- 
ceived the note, that the defendant indorsed it merely for the maker's 
accommodation. Lincoln v. Stevens^ 7 Met. 529. 

5. In an action upon a promise to pay a sum of money, in such iron 
castings as the plaintiff might wish, he furnishing his own patterns in 
case the defendant should not have such as the plaintiff might want, and 
the plaintiff having requested that the castings should be made on a bas- 
ket belonging to the defendant, the burden of proof was on them to show 
that the boisket was not a pattern. Perry v. BoUford^ 5 Pick. 189. 

6. Where a partnership is carried on in the name of an individual, the 
burden of proof, in an action on a note in common form signed by such 
individual, is on the holder, to show that it was given for the use- of the 
partnership. Manufact. Bank Y.Winship^ 5 Pick. 11. 

7. Where one partner gives a note in the name of the firm for his 
private debt, the burden of proof is on the person taking such note, in 
an action against one who indorsed it without any consideration, to show 
that the indorsee knew the circumstances under which the note was 
made. Chaxoumes v. Edwards^ 3 Pick. 5. 

8. In an action against a firm as a party to a note or bill made or indorsed 
for the accommodation, or as surety of another, where the contract is the 
act of an individual partner, the burden of proof is on the plaintiff to 
show that such partner was authorized by the others so to bind the firm, or 
that they subsequently ratified his act A precedent authority may be 
implied from the common course of business of the firm, or the previous 
course of dealing between the parties. A subsequent ratification may be 
inferred from the acts or omissions of the other partners afler they 
know, or have the means of knowing, of the act of such individual part- 
ner. SweeUer v. French^ 2 Gush. 310. 

9. In assumpsit by the bearer of a note against the maker, the burden 
is on the defendant to show that a partial payment, not indorsed, was 
made before the transfer. Wilbaur v. Turner^ 5 Pick. 525. 

« 

8. Evidence, in General. 

1. It is competent for the defendant, in an action by the indorsee of a 
bill of exchange against the drawer, to prove that the plaintiff holds the 
bill merely as agent for the payees, and that they have ordered tbe 
drawer not to pay it. Barker v. Prentiss^ 6 Mass. 430. 

2. In an action upon a note payable to a single woman, brought by her 
husband and herself after marriage, it is incompetent for the defendant to 
prove the marriage unlawful, such matter being wholly in abatement. 
Coombs V. Williams^ 15 Mass. 243 
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1. What is a Bill? 

In a case reported in 26 Vermont, (3 Deane,) 345, an order in these 
words, " The Treasurer of the town of W. is directed to pay to F. or 
bearer $10, on demand. January 17, 1851,*' was held to be a valid 
bill of exchange. So, too, in 1 E. D. Smith, (N. Y.^ 1, the omission of 
the name of the drawee was held not to vitiate a bill, as the acceptance 
supplied the defect, and was an admission that he is the person meant. 
But in the case of Peto v. Reynolds^ 26 Eng. Law and Equity Rep. 404, 
an instrument in these words "' Cameroons, September 8d, 1852. Ex- 
change for £200. At sight of this, my third of exchange, the first and 
second, of the same tenor and date, being unpaid, please to pay A. B., 
or order, the sum of £200 for value received, and place the same, <&:c., 
to the account of 0. Accepted, D. Bristol," was held not'to be a bill 
of exchange, as it had no drawee. Nevertheless, the court said, ** if it 
were shown that D., whose name was written across the instrument, 
had promised to pay the amount, and so ratified the act of the drawer, 
he would be liable on that promise. 

In 12 Eng. Law and Equity Rep. 424, the instrument sued upon ran 
as follows, viz. : '* Two months after date, I promise to pay to A., or 
order, £50 for value received." It was signed by B., directed to C, and 
across its face was written, ^ Accepted, payable at 0., bankers, London, 
C." The court held the writing to be a bill of exchange, (See Manual, 
pp. 34, 36.) 



170 Manual for NoiarUs. 

2. Bilh and Note9 Accepted and Made hy Agents. 

H. signed a note with his own name, adding ^ Agent of the Church- 
man." It was held, that he was personally liable, although the Church- 
man was a business name of a person whom H. had power to bind by 
that name. (De Witt v. Walton^ Selden*8 Notes of Decisions in Court of 
Appeals, April, 1854. But see Bahcock v. Beman^ 

3. Time of Pretentment 

The following abstract of cases may be of service in determiningi 
what is a reasondble time, within the meaning of the text : ' 

Where a creditor received from his debtor an order on ff third per- 
son for the amount of his debt, dated the 0th of December, 1804, and 
which the drawee agreed to pay in ten or fifteen days, and the order 
was not presented until March, and in the mean time tne drawee failed; 
it was held that the holder had not used due diligence to get the money, 
and that the loss ought to fall upon him. {Brower v. JoneSy 3 Johns. 
229.) 

A bill of exchange was drawn in the city of New York, on the 12th 
day of December, 1822, payable at three days^ sight, to be borne by 
the payee, who was then in New York, to Richmond, in Virginia, where 
the drawees resided ; but owing to the ill health of the bearer, the bill 
was not presented for acceptance until the 10th day of January, 1823. 
It was held, that the delay in presentment was not unreasonable. {Ay- 
mar V. Beers, 7 Cowen, 705. See Manual, p. 41.) 

4. Excuses for Due Presentment, 

The sudden illness or death of the holder, or of his agent intrusted 
with the presentment, or any other accident or casualty, or the opera- 
tion of superior force, or political events or war, the holder will be ex- 
cused if he make a pi;esentment afterwards, so soon as he reasonably can. 
Or if the holder, without any fault on his part, be at a great distance 
from the acceptor, so that it is impossible to make a due presentment 
on his part, the holder will be excused from making presentment at the 
proper time. So, too, if the drawer has no funds in the hands of the 
acceptor, and had no right to expect an acceptance, no presentment need 
be made to bind the drawer ; and, generally, any party to the bill or note 
can waive any negligence on the part of the holder. (Story on Bills, 
§ 827. See Manual, pp. 41, 42.) 

5. Parol Acceptance of Bills, 

The rule would seem to be, both in this country and in England, that 
acceptance is implied when the drawee not only detains the bill, but 
from the whole of his conduct leads the holder to believe that he consid- 
ers it accepted. (Chitty on Bills, part 1, chap. 7, sec. 2. See Manual, 
pp. 43, 44.) 

6. Will the Destrucitian of a BUI hy the Dratoee Amount to an 

Acceptance ? 

It has been supposed that the drawee's destroying a bill may amount 
to an implied acceptance ; and in the case of Jeune y. Ward^ 1 Barn* 
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A Aid. 663, two judges were of that opinion, but the other two thought 
that the destruction of the bill was no acceptance ; and a doubt was 
expressed by tjbe latter, whether in any case destruction would do more 
than subject the party to am action of trover. It has been decided that 
if there has been a refusal to accept, and the holder submit to that re- 
fusal, but omit to take the bill away, a subsequent destruction of it by 
the drawee is not necessarily an acceptance. It is not easy to see 
how the wrongful act of destroying a bill, which is calculated to defeat 
the remedy on the bill, should be deemed evidence of a contract on the 
^ part of the drawee to pay the bill to the holder. (Chitty on Bills, part 
1, chap. 7/ sec. 2. See Manual, p. 45.) 

7. Statutei Relating to Acceptances. 

By Stat. 1 and 2, Geo. 4, chap. 8, no acceptance of any inland bill of 
exchange is sufficient to charge any person, unless such acceptance be 
in writing on the bill. This statute, and that of ^ew York, referred 
to in the text, have been followed in Georgia and Missouri. (See 
Manual, p. 45.) 

8. Acceptance of a ^on-existing Bill. 

The written promise must describe the bill to be drawn in terms 
not to be mistaken, so as to identify and distinguish it from all others ; 
* the bill should be drawn within a reasonable time after the paper was 
written, and it should be received upon the faith of the promised ac- 
ceptance. If .either of these circumstances fail, the promise will not 
amount to an acceptance. Where the writing containing the promise 
has no reference to the particular bill to be drawn, but is a general 
authority to draw at any time, and to any amount, against property to 
be shipped, the writer cannot be held as an acceptor of a bill drawn 
under it. The writing, however, may be regarded as a promise to ac- 
cept the bill, and the writer may be sued on such a promise, by any. 
person who may have taken the bill on the credit of the promise. 
(Story on Bills, 8 249. Cassell v. Davis, 1 Blatch. Circuit Court R. 
835. See Manual, p. 47.) 

0. Erasure of an Acceptance, 

The law was formerly otherwise, and the proposition in the text is to 
be understood with this limitation, laid down by Justice Story, (Bills, 
§ 252,) that the holder has not, subsequent to the acceptance, with the 
knowledge of the acceptor, passed it to another person for value, who 
should take it upon the faith of an acceptance, with the consent of the 
acceptor. (See Manual, p. 47. 

10. Waiver of Acceptance^ 

Although an acceptance, when made and delivered, is irrevocable, it 
may be waived by an agreement or consent, expressed or implied, be- 
tween the holder and the acceptor. And this waiver will discharge all 
the other parties to the bill, unless their consent to the waiver is ob- 
tained. Gases of express waiver may easily be suggested, as where the 
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holder agrees to coosider an acceptance at an end, or informs the ao» 
ceptor that he has settled the bill with the drawer, and he need give 
himself no further trouble. The receipt, by the holder, of the very 
consideration which, between himself and the acceptor, constituted the 
ground of the acceptance, will also operate as an implied waiver of the 
acceptance. So, an agreement to enlarge the time for the payment of 
the bill is an implied waiver of the right to require payment, except at 
the enlarged time. But generally, nothing but an actual payment or 
discharge will exonerate the acceptor, and length of time, at least if 
short of the statute of limitations, will be no discharge. (Story on ' 
Bills, § 252.) In Ellis v. CaHnda, cited in 1 Dou^. I^p. 250, an ac- 
tion was brought by the payee of a bill against me acceptor. The 
drawer and acceptor were brothers. When the bill became due, the 
payee received of the drawer a part of the amount for which the bill was 
drawn, and at the same time tne following endorsement^ signed by the 
drawer* was made on the bill, viz. : ** Received, on account of this bill, 
£20. Balance remaining, £50. I promise to pay to A., within three 
months from the date of this.'' This balance was never paid, and at 
the end of three years, this action was brought against the acceptor. 
At the trial. Lord Mansfield thought the acceptor discharged, and on 
a motion for a new trial, the ruling was sustaineo. (See Manual, p. 47.) 

1 1 . Conditional Acceptance, 

^ If a man purpose,** sajs Justice Bailey, in his Treatise on Bills, cL 8, 
§ 6, '* making a conditional acceptance only, and commit that accept- 
ance to writing, he should be careful to express the conditions therein, 
for it may be at least doubted, whether parol evidence of such conditions 
would be admissible ; if it were, the burden of proving would be upon 
the acceptor, and the proof would be of no avail, if the holder, or any 
person under whom he claims, took the bill without notice of such con- 
ditions, and gave a valuable consideration for it" (See Manual, p. 48.) 

12. Rights of an Acceptor Supra Protest, 

An acceptor, supra protest^ upon giving proper notice and a due pay- 
ment of the bill, has his recourse against the person or persons for 
whose honor he accepted the same, and against aJl other parties to the 
bill who are liable to the same person or persons. (Story on Bills, § 124. 
See Manual, p. 50.) 

13. What is a Promissory Notet 

An instrument in these words, "• Due to S. G., $1,000, to be paid as 
wanted for his support ; if no part is wanted it is not to be paid," is not 
a promissory note. {Gordon v. Rundletty 8 Foster, New Hamp. 435.) 

An instrument in these words, ^ Nine months after date, I promise 
to pay to the secretary, for the time being, of the Indian Assurance 
Society, or order," is not a note, the promise to pay being a contingent 
promise, the performance of whioli has to be made to a person to be 
ascertained, ex post faetOy namely, the secretary, when the instrument 
became due. {Storm v. Sterlingy 28 Eng. Law and Eq. 105.) In 
Massachusetts however, it has been held, that an instrument payable 
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to the treasurer of a society, or his successor in office, is a piomissory 
note, (provided it be unobjectionable in other respects,) and gives a right 
of action to him who is treasurer at the date of the note, or whomso* 
ever was his successor at the time the action was brought {I^her v. 
Mlis, 3 Pick. 322.) A promise to pay to the estate of A., deceased, 
is not a promissory note, for want of a payee. {Lt/ons v. Marshall, 11 
Barb. 241. 

An instrument containing, in addition to a promise to pay money, 
these words, *' I am to insure one span of colts from my horse to A.'s 
mare, for ten dollars," is not a promissory note, inasmuch as it is not for 
the paynaent of money only. {Austin y. Bums, 16 Barb. 643.) 

An instrument by which A. promises to pay money to " B^ trustee of 
the A — Land Company, or his successor in office, or order," is a valid 
promissory note. Davis y, Garr, 2 Seld. 144. 

Simple as is the definition of a promissory note, given in the text, it 
is not easy in the conflict of cases to determine, always, when the in* 
strument sued upon is or is not to be deemed a promissory note. 

14. Notes Payable to a Fictitious Person. 

** Notes made payable to the order of the maker, or of a fictitious 
person, shall, if negotiated by the maker, have the same effect and be 
of the same validity, as against the maker, and all persons having know* 
ledge of the facts, as if payable to bearer." (Brcv. 6tat. New York, 
vol. ii. p. 53. See Manual, p. 56.) 

15. Where is the place of Payment? 

The place of payment is understood to be the place where the drawee 
resides, or where, on the face of the bill, it is addressed to him, unless 
some other is stated upon the face of the bill. If, therefore, the bill is 
meant to be made payable at any other place than that where the • 
drawee resides, or where the address to him is, it should be so expressed 
on the face of the bill. But in general, unless otherwise required by 
some statute, the place of payment need not be expressly stated, but 
will be implied, in the absence of all controlling circumstances, to be 
the place of residence of the drawee, or where his address is on the 
face of the bill. Circumstances may, however, control this inference. 
Thus, if a bill were drawn upon a merchant abroad, addressed to him at 
Paris or London, the bill would be payable at the place where he ac- 
cepted it, so a bill drawn upon a person who is on his travels abroad, if 
the address specifies no place, would be payable where he accepts ih^ 
bill, or perhaps payable anywhere where he might be found when it be- 
comes due. (Story on Bills, § 48. See Manud, p. 59.) 

16. Bank Checks. 

The case of Bowen v. Newell, referred to, p. 63, is reported in 4 Seld. 
p. 190, and again in 3 Eeman, p. 290, and overrules the dicta of the court 
in Salter v. Bunt, 20 Wend. 245. (See Manual, p. 63.) 

17. Days of Grace on Bills at Sight, 

The case of Trask v. Martin, cited in the text, p. 63, is reported in 
1 K D. Smith, 505, and seems to us decisive of the question. An ab- 
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8tra6t of the case may be useful to our readers. The court, by Justice 
• Woodruff, lay down, in the first place, the following propositions. First, 
The wojxls, ** please pay at sight," or " ten days after date," or " on de- 
mand,''^aU alike import a definite fixed time of payment ; the first and 
the last named meaning at the precise time the bill is exhibited for that 
purpose, and the other meaning on the tenth or other designated day. 
Second, In the earliest history of days of grace, and from thence on- 
ward to the present day^ they have been allowed upon bills payable after 
date, or after sight, oi at a future day named. And as this allowance. is 
founded upon custom, against the otherwise plain meaning of the x^on- 
tract, such allowance can be claimed only so far as the custom is shown 
or has been recognised. Third, Such usage does not embrace all bills 
of exchange. Bills payable on demand, for example, are well settled to 
be payable instantly on presentment Fourth. Nothing, therefore, can 
be inferred respecting bills payable at sights from the conceded fact, that 
bills payable after sight have days of grace, so long as it is no less 
clearly settled that bills payable on demand have no days of grace. On 
the contrary, if analogy furnished any guide, we should say that the 
terms, ^*at sight," no less decidedly indicated on the very instant than 
"^ on demand," and there would seem to be no more reason for allowing 
days of grace in the one case than in the other. Fifth, Unless, then, 
it is affirmatively settled by commercial usage, recognised in such wise 
that courts of justice can judicially declare it to be law, that bills at 
sight are entitled to day of grace, we must adhere to the plain import 
of the bill, and hold it payable on presentment for that purpose. 

The court then demonstrate, by a critical examination of the authori- 
ties, that there -are no decisions to be found directly establishing that 
days of grace are allowable upon sight bills ; and that, therefore, the 
obvious meaning of the words, " pay at sight," must prevail, and the 
" bill be held payable on presentment for that purpose. (See Manual, 
pp. 60, 63.) 

18. Excuses for Due Presentment for Payment. 

See note 8 to pp. 41 and 42, for a statement of the circumstances 
which will excuse due presentment. (See Manuel, p. 68.) 

10. The Persons by whom the Presentment is to be Made, 

Presentment for payment must be made by the holder of the bill or 
note, or an agent competent to give a legal receipt for the money. Any 
person who happens to be the holder at the time a bill or note falls due, 
although he has no right to require payment for his own benefit, may 
and ought to demand payment, and give notice of the non-paytnent, so 
as to prevent loss. If it be doubtful whether the holder of a bill or note 
is legally entitled to it, as where he has received it from a person who 
has become bankrupt, and the assignees insist that it was delivered to 
the holder by way of fraud or preference, still he should present it duly 
for payment, and if it be dishonored, he should give notice thercM^f to 
all parties thereto. (See p. 40 of the text See Manual, p. 68.) 

20. 21ie Mode of Presentment and the Demeind of Payment 
If the presentment or demand should be personal or verbal, it should 
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be absolute and for preseDt actual payment, and not with any otfer or 
agreement for any farther credit. If it be in writing, as may in some 
cases be proper, the writing should be expressly or by implication equally 
absolute and direct Nor should any payment be accepted which is 
not an immediate payment^ and payment by a check or other draft upon 
a bank or bankers ehould Ife declined, (Story on Bills, § 364.) Chitty, 
in his Treatise on Bills, chap. 9, says, " Although . it has been decided 
that neither a holder, nor a banker acting as agent, is guilty of negli- 
gence by giving up a bill to the acceptor, upon his delivering to them a' 
check upon auother banlr, that doctrine may now be questionable, and 
most of the London bankers, in presenting a bill for payment in the 
morning, leave a ticket where it lies due, d^aring that in consequence 
of great injury having arisen from the non-payment of checks taken for 
bills, no draft can in future be received fdr bills, but that the parties 
may address them for payment to their bankers, or attach a draft to the 
bill when presented.*' (See Manual, p. 68.) 

21. Mode of Making Demand if Bill or Kote be lost* 

In order to charge an endorser of a lost negotiable bill or note, the 
holder must tender an indemnity, both to the endorser and the maker 
at the time of the demand ; and if the endorser sustain any injury by 
reason of the holder's neglect in this particular, it will be a good defence 
at the trial. {Smith v. Rockwell^ 2 Hill, 482 ; 7 Barb. 143. See 
Manual, p. 67.) 

22. ExcepOona to the Rule requiring Protest* 

In all cases of exception, the effect is strictly limited to the parties 
who have made such an agreement, or who stand in the peculiar pre- 
dicament pointed out by uie nature of the exception, and it does not 
extend to other parties to the bill or note. (Story on Bills, § 275. 
See Manual, pp. 70, 71.) 

23. Waiver of Protest . 

See p. 96 and note, for a fuller discussion of this subject (See Man- 
ual, p. 71.) 

24. Protest of Foreign Bills in the United States, 

" It is a littie difficult," says Kent's Comm. vol. iL p. 95, ** to know 
what is the true rule of the law-merchant in the United States on this 
point, after such contradictory decisions.. The Scotch law is the same 
as the English, and it appears to me that the English rule is the better 
doctrine, and the most consistent with commercial policy. (See Manu- 
al, p. 71.) 

26. Law of •the Place of Contract. 

In Cook V. Litchfield, (5 Sand. 330,) it was held, "The liability of an 
endorser of a promissory note or bill of exchange is governed by the 
law of the place where the endorsement is made, and by the endorse- 
ment we are to understand the contract itself^ not the mere act of 
writing the name upon the back of thA instrument' It matters not 
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when or where this may have taken place, since there is no endorsement, 
binding as a contract, until the note or bill is transferred to a third per- 
son, with the intent of enabling him to enforce its payment The place 
of this effectual transfer is, therefore, the place of the contract, and the 
law which there prevails governs its constrnction." This case was 
affirmed in the Court of Appeals, in December, 1853. (See Manual, 

p. 11.) ' 

26. Notice to Persons living in the same Town* 

Notice must not be put in the post-office, if Ihe endorser live in the 
same town. Froo^ however, that the notice was actually received, 
would perhaps remedy this defect {Mancheeter Bank v. Fellows^ 8 
Foster, N'ew Hampshire, 802.) 

In large commercial towns the uniform practice, says the court, in 
Bell V. MageretMon Bank^ (7 Gill. Maryland, 216,) now is, to reach the 
party to be affected with notice, through the post-office, when both re- 
side within the limits of the penny postman, but it must be shown to 
have been put in in time to be delivered before the expiration of the 
day following the refusal. (See Manual, pp. 74, 75.) 

This rule obtains in England, but it is too much to say* that it has 
obtained universally in this country. The law is certainly otherwise in 
New York. (See Cayuga County Bank v. Hotoard^ 6 Hill, 236 ; and 
JSunt V. Mayoee, 3 Seld. 267.) It is worthy of consideration, whether, 
in our large cities, like New York and Philadelphia, it should not be 
established, either by statute or judicial decision, ^at, under proper 
limitations, notice of non-acceptance or non-payment may be sent through 
the United States penny post, to those who are sought to be charged by 
notice. As the lliw now is, notaries in these cities are compelled to spend 
a great deal of time and -labor in serving their notices. 

27. Wh£n Notice to be given. 

Notice of protest should be given within reasonable hours. If given at 
the domicil or dwelling-'house of the party, it should be at such an hour 
as that the family may be up ; for if left after the usual hour of retire- 
ment, it will be too late. If given at the place of business of the party, 
as at his counting-house or store, it should be within the usual hours 
of business. For, in all cases of this sort, where the notice is to be 
given on a particular day, it should be given at such an hour that it 
may be reasonably received on the same day. (Story on Bills, § 291. 
See Manual, p. 76.) 

28. Notice where Parties do not live in the same Town, 

The statement of the text, that the holder of a bill is allowed the whole 
of the next day after dishonor in which to give notice, is, perhaps, a 
little too strong. ^ Where the parties do*not reside in the same place," 
says Ghitty, (Bills, chap. 10, p. 517, 8th ed.,) ^ and the notice is to be 
sent by the general post, then the holder or party, to give the notice, 
must take care to forward notice by the post of the next day after the 
dishonor, or after he received notice of such dishonor, whether that post 
tets off from the place where he is, early or late ; and if there be no post 
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on such next day, then he must send notice by the very next post that 
occurs after that day." " It appears to me," says Story, (Bills, § 290, 
note 2,) " that the rule is not so strict as it is laid down in this passage 
of Mr. Chitty, and that it would be more correct to say, that the holder 
is entitled to one whole day to prepare his notice ; and that, therefore, 
it will be sufficient if he sends it by the next post that goes after twenty- 
four hours from the time of dishonor. Thus, suppose the dishonor is at 
4 o'clock, P. M., on Monday, and the post leaves on Tuesday at 9 or 10 
o'clock, ^. M., it seems to me that the holder need not send by that 
post, but may safely wait and put the notice into the post-ofBce early 
enough to go by the post on Wednesday morning, at the same hour. I 
have seen no late cases which import a different doctrine ; on the con- 
trary, they appear to me to sustain it. But as I do not know of any 
direct authority which positively so decides, this remark is merely pro- 
pounded for the consideration of the learned reader." This note was 
written in 1843 ; since which time the doctrine laid down in its last 
clauses has been affirmed in Ohio, Rhode Island and Arkansas. Where 
the mail closed at 10 o'clock, A.M., of the next day after dishonor, it 
was held, in Lawson v. Farmers^ Bank of Salem^ (1 Ohio, 206,) that 
notice need not be sent by that mail. " The holder of a bill," said the 
court, " must deposit the notice properly directed, in time to be sent by 
mail of the next day after dishonor, unless the mail of that day be made 
up and closed at an unreasonably early hour, or in other words, before 
early business hours ; or if there be no mail of that day, or it be 
closed at unreasonably early hours, then by the next practicable mail." 
(See, also, Mitchells. Cross^ 2 Rhode Island, 437.) 

The rule so laid down in Story, and the cases just cited, is undoubtedly 
the true one. But suppose that the mail, instead of leaving at 9 or 10, 
A. M., leaves at 4 o'clock, P. M., of the day next, after the dishonor of 
the bill or note, ought not the holder to put the notice of dishonor into 
the post sufBciently early to ^o by this mail ? In the absence of adju- 
dication upon this question, it will be prudent for the holder to put his 
notice into the post-office in season for the afternoon mail. 

In case no mail leaves in the afternoon of the day after dishonor, the 
notice must be put in the post in time to go by the next succeeding 
mail. Yet, if there be several modes of conveyance to the place to 
which notice is to be sent, the holder may choose the customary or most 
expeditious. Thus, where the dishonor of a bill took place on the 5th 
of November, and sailing vessels, carrying mails, sailed on the 7th, 10th 
and lYth, it was held, the holder was right in sending notice of dishonor 
by a steamer, also carrying a mail, which sailed on the 19th — ^it being 
probable that the steamer would arrive first, and letters being usually 
transmitted by it. {Stainhack v. Bank of Virginia^ 11 Grattan^ Va.. 
200. See Manual, p. 76.) 

29. An Endorser hound necessarily to give Notice^ 

It is prudent, hut not necessary ^ for an endorser to give^sotiee to tho&® 
parties to the bill or note to whom he looks for re-imbnrsement. The 
notice will be sufficient, although not given by the holder or his agent, 
if it comes from some other person, who holds the bill or note when it 
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is dishonored, or who is a party to the bill or DOte, or who would, on the 
same being returned to him, and after paying it, be entitled to require 
re-imbui*sement thereof; for, under such circumstances, the notice will, 
in general, enure to the benefit of all the other parties to the bill or note, 
whether they are antecedent or subsequent parties thereon to the party 
who gives the notice. The doctrine, indeed, may now be stated in more 
general terms ; and it m»y be laid down as universally true, that a party 
entitled as holder to sue upon the bill or note, may avail himself of the 
notice given in due time by any other party to it, against any Qther per- 
son upon the bill, who would be liable to him, if he, the holder, had 
himself given that person due notice of the dishonor. The doctrine of 
Lord Mansfield and of Lord Eldon was certainly the other way. But 
they were subsequently overrilled, and the doctrine above stated finally 
established in England. The same doctrine has also been laid down in' 
New York, Massachusetts and other States." (Story on Bills, § 304.) 

30. When Notice must he sent hy a Special Messenger, 

Li the case of Fish v. Jackson^ (1 Appleton R. 467,) it was held, 
that if the person entitled to notice is living in the wilderness, twenty 
or thirty miles from any post-ofiSce, it is not sufiicient to send notice to 
liim by mail to the post-ofiSce nearest his residence, but that it should 
De sent by a special messenger, or given in person. (See Manual for 
Notaries, p. 78.) 

Zl, Notice to Joint Endorsers, 

It will certainly be prudent and advisable to give notice to each joint 
endorser, yet the authorities in the text diflfer. In Ohio the rule seems 
to be, that notice to one is notice to all. In Connecticut and New 
York, on the other hand, the rule is, that notice should be given sever- 
ally to each joint endorser. (See Manual, p. 78.) 

32. Notice in Case of the Death of a Drawer or Endorser, 

The doctrine of the text was confirmed in the New-York Supreme 
Court. (12 Barb. 245.) 

33. Notice to and hy an Acceptor ^ Supra Protest. 

In cases where there has been an acceptance, supra protest^ the like 
demand of payment "must, be made of the original drawee at the matu- 
rity of the bill, and the like protest and notice of the dishonor by non- 
payment be given to the acceptor, supra protest^ in like manner and 
under the like circumstances, as they are required to be given to the 
drawer or endorser, otherwise the acceptor will be discharged. And 
where upon such protest and notice the acceptor, supra protest^ and he 
should give notice accordingly to those parties on the bill for whose 
honor he aocepted it. If the acceptor, supra protest^ refuses to pay the 
bill, then the holder should cause it again to be protested for such non- 
payment, and due notice thereof should be given to the parties inter- 
ested, as in other oases. (Story on Bills, § 396. See Manual, p. 78.) 

34. To what place Notice must he sent. 
Where the endorser of a promissory note resides in a town in which 
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there are two post-offices, a notice of the dishonor of a note, addressed 
to him at the town, generally is sufficient prima facie, though liable to 
be rebutted by proof that he was accustomed to receive his letters, at 
one of the offices only, and that the holder of the note might have as- 
certained that fact by reasonable inquiry. Morton v. Westcott, 8 
Gush. (Mass.) 425. 

The cases cited on pp. 79 and 8^1, of the text, to the effect that there 
is no presumption of law that the place where a bill is drawn is the 
place of the drawer's residence, does not seem to be law in England. 
In the case of Burmester v. Barrow, (9 Eng. Law and Eq. Rep. 402,) 
notice of the dishonor of a bill of exchange for non-payment by the 
acceptor, was sent by the holder to the drawer through the post, ad- 
dressed " London," the bill itself being dated London. The drawer 
resided at Chelsea, and the notice never reached him ; and it was stated 
in evidence, that had inquiry been made of the acceptors, whose address 
was given in the bill, the drawer's address might have been ascertained. 
The court held, that due diligence on the part of the holder sufficiently 
appeared, and therefore he was entitled to succeed on the issue of 
whether or not due notice of dishonor had been given. (See Manual, 
pp. 78, 19.) 

35. Decisions in New York. 

The following decisions have been recently rendered, and may be 
of service to our readers. In Montgomery County Bank v. Marsh, (11 
Barb. 645,) an endorser resided in the town of A., in which town was a 
post-office, but received most of his letters at C, where his principal 
place of business was. The court held, that a notice of protest ad- 
dressed to him at C, was good service, although his residence was 
nearer to the post-office in A. than to that in 0. (See, also, 3 Seld. 481.) 

In Harris v. Husson, (4 Sand. 93,) the defendant was the endorser 
of a promissory note. Annexed to his endorsement he had written 
"18 Chambers-street." At the time of the endorsement, he had an 
office in the city of New York, where he transacted his business and 
received his letters, but his residence, as also the maker's, was in 
Brooklyn. The note had been deposited by the holder in a bank at 
Brooklyn, for collection, and upon its dishonor, a notice of protest was 
put in the post-office at B., by a clerk of the bank,' acting for the notary, 
and directed to the defendant, "No. 13 Chambers-street, New York." 
In an action against the defendant it was held, that the service of notice 
was sufficient. 

It is sufficient diligence, where the endorser lives in New York city, 
to put a notice, directed to him at that city, if his name is not in the 
directory, and after a careful search, the person employed to give him 
notice, cannot ascertain either his place of business or residence. (Hunt 
V. Maybee, 3 Seld. 267.) There is force, however, in the suggestion 
of Justice Edmonds in this case, that inquiry as to the whereabouts of 
the endorser should be made of the maker. 

Where the endorser of a note, held and payable in C, resided with 
bis family there, but his place of residence was in New York, where he 
usually spent four days in the week, and received a portion of his letters, 
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it was held, that a notice of Don-pajment deposited in the post-office at 
C, addressed to him at New York, was not a good service. ( Van Vechten 
V. Fruyer, 3 Kem. 549. See Manual, pp. 81, 82.) 

36. The Persons hy whom Notice is to he Given, 

Notice of non-acceptance or of non payment of a bill or note must, 
in general, come from the holder op his agent, and it will not be suffi- 
cient that it comes from a mere stranger to the instrument, however 
early and regular, in other respects, it may be. The reason is, that the 
notice is required to be given, not merely that the party to whom it is 
given may give notice to those who are liable to them for an indemnity 
upon receiving notice, but also to show that the holder intends to stand 
upon his legal rights, and to resort to the antecedent parties, to whom 
he gives notice, for payment. We say that, in general, the notice must 
come from the holder or his agent, and not from a mere stranger. This 
qualification to the rule, however, must be noticed. The notice will be 
sufficient, although not given by the holder or his agent, if it comes 
from some person who holds the bill or note when it is dishonored, or 
who is a party thereto, or who would, on the same being returned to 
him, and after paying it, be entitled to require reimbursement thereof; 
for under such circumstances, the notice will, in general, enure to the 
benefit of all the other parties to the bill, whether they are antecedent 
or subsequent parties thereon to the party who gives notice. (Story on 
Bills, § 304, and note 22 of this appendix. See Manual, p. 83.) 

37. Notice to an Agent, and his Liability. 

(1.) Is notice to a director of a bank notice to the bank itself? This 
question is involved in a good deal of doubt. " A nice question," says 
Story, (Ageilcy, §§ 140-6,) "may arise, in cases where corporations act 
through the instrumentality of a board of directors, how far notice to 
one of the directors is to be deemed notice to all, and binding upon the 
corporation. Thus, for example, suppose in the case of a bank, one of 
the directors should have notice that a note offered for discount was 
void from extrinsic facts unknown to the other directors, and he should 
conceal those facts, and the note should be discounted by the board, the 
question would arise, whether notice to one director, and unknown to 
the others, was notice to and obligatory upon the corporation, so as to 
let in the proof as a defence against a suit on the note for non-payment 
Upon this question it is not easy to affirm what is the prevailing rule, 
since the authorities are not entirely agreed. On the one hand, it has 
been thought reasonable that nothing but an official notice of the facts 
to the board, or to a majority of the board, acting as such in the par- 
ticular instance, ought to bind the bank. On the other hand, it has 
been insisted that notice of the facts to any one of the directors, who 
act in the discount, (but not unless he acts,) is sufficient to bind the 
corporation, although the other directors at the board have no know- 
ledge thereof. If we examine the subject upon general principles, and 
wit£ reference to practical convenience in the administration of banks, 
it might seem that to bind the bank the notice ought to be given to the 
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proper agents of the bank, legally intrusted with the particular business 
to which the notice, relates. If the business be legally confded to the 
cashier, notice to him ought to bind the bankP (See Manual, pp. 83, 84.) 

(2.) The Liability of Agents, — The case oi Allen v. Merchants^ Bank, 
is reported in the 2 2d vol. of Wend. Rep. p. 216, and was followed in 
the case of the Commercial Bank of Pennsylvania v. Union Bank of 
New Ycyrk, 1 Kernan, 208, In this case the Bank of Wilmington was 
the owner of a bill of exchange, payable at Troy, and endorsed and 
transmitted it to the Commercial Bank of Pennsylvania, under an ar- 
rangement by which the latter collected and transmitted the bill to the 
defendant, the Union Bank, its correspondent in New York, for collec- 
tion, and the same was by the latter sent to the Troy City Bank for the 
same purpose, llie Court of Appeals held, that the plaintiff could 
recover of the defendant the amount of the bill, if it were collected by 
the Troy CHty Bank, or if it w€re lost by the omission of the latter, -to 
charge the drawer and endorsers. 

The doctrine is thus established beyond question, in the State of 
New York, in the words of the resolution passed in the case of Allen v. 
Merchants^ Bank, " that when a bank, broker or other money dealer 
receives, upon a good consideration, a note or bill for collection, in the 
place where such bank, broker or dealer carries on business, or at a 
distant place, the party receiving the same for collection is liable for 
the neglect or omission, or other misconduct of the bank or agent to 
whom the bill or note is sent, either in the negotiation, collection or 
paying over the money, by which the money is lost, or oth^r injury 
sustained by the owner of the note or bill, unless there is some agree- 
ment to the contrary, express or implied." 

The same doctrine had previously been laid down in England, in Van 
Wart V. Wooley, 3 Bam. <k Cres. 439. A., resident in New York, em- 
ployed B., resident at Birmingham, to purchase and ship goods for them. 
On account of such purchase they sent to B. a bill, drawn by C. in 
New York, on D., in London, but did not endorse it B. employed his 
bankers to present the bill for acceptance, they charging him a commis- 
sion for their trouble in the matter. 
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CHAPTER SECOND. 

The following pages are designed to illustrate more fully the gues 
tions and points discussed in the early editions of the " Manual for 
Notaries Fublic,^^ and to suggest additumal topics of inquiry to those 
who wish to make themselves familiar with the law and practice in refer- 
ence to negotiable paper. Should any points of inquiry he omitted in 
the volume^ on which notaries would wish to he informed^ the editor will 
take occasion to add these to a future edition. There arc no more im- 
portant questimis to the banker and the notary than those in reference to 
the Law of Agenot, {in the collection of paper,) and that in reference 
to forged signatures, forged hills and forged banknotes. These topics 
are fully discussed in this appendix* 

No. 88. Thb Liabilitt of Agbnts. 89. Can a dxmand bx mads legally bt a NoTAErt 
Glxbx. 40. FoMi OF NoTicx. 41. UsB OP Pmntbd SiQNATmixs. 42. Excuses fob waht 
OF Pbesxhtment. 48. Waivxb of Nonos. 44. Guaxantt of Bills. 45. Lost Bau. 
46. FosGXD Bills Ain> Notes. 4T. Days of Gbaoe oh Checks. 

38. The Liability of Agents 

The liability of a bank to its customers for bills and notes collected, or 
sent for collection, through agents, has been fully established in New 
York, by the case of Allen vs. Merchants* Bank, (Wend. N. ¥• Rep., 
vol. 22, p. 215,) and in the case of Commercial ^ Bank of Pennsylvania 
vs. Union Bank of New York, (see Kern.N. Y. Rep., vol. 1, p. 203,) 
alluded to in the preceding chapter. The s%me doctrine haa been es- 
tablished by Jthe English courts, in the case of Van Wart y^JVoohy^j^ 
Barn. & Cres. p. 439.) A., residing in New York, employed B., residiig 
at Birmingham, to purchase and ship goods to A. For such purchases 
bills were remitted to B., drawn by C. upon D., but not endorsed by A. 
B. employed his bankers to present tlie drafts for acceptance, they 
charging, as usual, a commission for their agency. 

These bankers forwarded the bill to their correspondents in London. 
D. refused to accept, but of this the bankers of B. did not give notice 
until the day of payment, when it was again presented and dishonored. 
In an action brought by B. against his bankers for neglecting to give 
 him notice of the non-acceptance of the bill, it was said : " Upon 
this state of facts il is evident that the defendants, (who cannot be dis- 
tinguished from, but are answerable for, their London correspondents, 
Sir John Lubbock & Co.,) have been guilty of a neglect of the duty 
which they owed to the plaintiff, their employer, and from ^hom they 
received a pecuniary reward for their services. The plaintiff is, there- 
fore, entitled to maintain his action against them, to the extent of any 
damages he may have sustained by their neglect." 
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The doctrine thns established in New York and in England, as \vill 
be seen trom the text, is not the law of Massachusetts. It may be well 
to observe that the criticism in the case of Warren Bar*k vs. Suffolk 
Bank^ upon the law as it exists in New York, does not seem to be well 
founded. It is not admitted bv the courts of New York, that the col- 
lecting bank would not be chargeable for the default of a sub-agent, if 
there had been any understanding or agreement, express or implied, that 
the note was to be transmitted to a sub-agent for collection. Both in 
the case of Allen vs. Merchants^ Bank, and of Commercial Bank vs. 
Union Bank, there was an implied agreement that the collecting bank 
should employ a sub-agent^ yet the collecting bank was held liable. 

The doctrine obtaining in Massachusetts, viz., " That where the na- 
ture of the business requires the em'^loyment of a sub-agent, the bank 
with which a bill or note is left for collection is not responsible for the 
neglect or default of such agent, also obtains in Connecticut. {Bast 
Haddam Bank vs. Scovill, 12 Conn. 303,) and perhaps, also, in the 
United States. (Bank of Washington vs. Triplett, 1 Peters, 25. See pp. 
84 and 85 of Manual.) 

39. Presentment hy Notary himself when necessary, and the Construc- 
tion of the Notarial Certificate in New York. 

1. Revised Statutes of New York, (Vol. II. p. 382. See page 133 of 
the text,) ^^ declare that in all actions at law, the ceitificate of the notary, 
under his hand and seal of office, of the presentment hy him of any pro- 
missory note or bill of exchange for acceptance or payment, and of any 
protest of such bill or note for non-acceptance or non-payment, and of 
the service of notice thereof on any or all of the parties to such bill or 
note, &c., shall be presumptive evidence of the facts contained in such 
certificate." The construction put upon this statute in the text has been 
followed in several late cases. In Hunt vs. Mayhee, 3 Seld. 267, the 
certificate of the notary stated that a notice of protest was served, <fec., 
(Without stating by whom it was served.) The court said : " The certifi- 
cates of the notary in this case are void, as the presentment was not 
made, by him, but his clerk. This cannot be delegated to* a third per- 
son, as is settled in the case of the Onondaga County Bank vs. Bate, 
(See also. Cole vs. Jessup, 10 How. Prac. Rep. 619.) 

In the further construction of this statute, the case of Ketchum vs. 
Barher (4 Hill, 235) deserves notice. Here the certificates stated that 
** notice of protest was served on A., by putting the same into the post- 
office, directed to him ;" and the objection being taken that the certifi- 
cates did not state that the notices were put into the post-office by the 
notary, the court, by Justice Cowen, held : " The Revised Statutes sim- 
ply require a certificate of the service of notice. It is a sufficient com- 
pliance with the statute to say positively that the service was made, 
specifying the mode ; such language imports that the notary made the 
service himself, or knew it was made. He need not state by whom the 
business was done." A certificate which states that the notary gave 
notice of the non-payment of the said bill of exchange to the drawer 
and endorser as follows, showing a due service by mail, it will be under- 
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stood to mean that the notice was of Don-payment on due presentment 
of the bill for payment. (Burhank vs. Beach, 15 Barb. 326.) 

2. In those cases in which a notary, in his official character as such, 
has a duty to perform, as in the protesting of foreign bills of exchange, 
he cannot employ a clerk to perform that duty. (See the extracfpfrom 
the Treatise of Kyd on Bills, at p. 69 of the text.) But where a notary 
is called upon to do what any private person may do with equal validi- 
ty, he may employ a clerk to act for him as his agent. Thus he may 
employ his clerk to demand payment of a bill or note, unless some 
statute (as in New York, in certain cases) requires the demand to be 
made by him. (See p. 86 of the Manual.) 

40. Farm of Notice, 

To the cases cited in the text we would add the following recently 
decided : 1. As to the demand of payment. The notice need not state 
that the endorser is looked to for payment, but must show on its face, 
either expressly or by fair inference, that the bill has been duly pre- 
sented and dishonored. (Townsend vs. Lorain Bank, 2 Ohio, New Series, 
345.) 

The protest of a note stated that the notary, '^ at the request of the 
holders, presented at the Bank of the Metropolis (the drawer having 
removed from Washington, and having been previously informed at 
his late place of business that he had not left any funds or made any 
provision for his notes) the original note, and demanded payment there- 
of, which could not be obtained, as the drawer had not any money to 
his credit," &c.; and it being conceded that the demand at the bank was 
insufficient, the protest was held to be insufficient, also, because, 1. The 
court cannot infer that a demand was made from what the notary says 
was the information he received at the drawer's late place of business, 
whether he had the note there or had it with him, does not appear. 2. 
The word "previously" does not necessarily imply that it was made on 
the same day — plain and satisfactory proof of the time is necessary. Th6 
evidence must point not to a demand at some time, but must show that 
it was made on the day prescribed by law, {Nailor vs. Bowie^ 3 Md. 
251.) 

A notice addressed to an endorser, informing him that the note in 
question had not been paid by the drawer^ and that, he, the endorser, 
would be held responsible for its payment, was held in Maryland in- 
sufficient, because it did not inform the endorser of a demand and refu- 
sal. {Nailor vs. Bowie, 3 Md. 251.) 

In England the following has been held a good notice : *^ We beg to 
acquaint you with the non-payment of M.'s acceptance of L.'s draft of the 
29th of December last at four months, amounting, with expenses, to £51, 
which remit us in course of post, without fail." {Everard vs.' Watson, 
18 Eng. Law and Eq. Bep. 104.) 

In New York the following decisions have been recently rendered. 
A notice of protest in these words has been held good : '^ Take notice, 
that a promissory note made by A. for $800, endorsed by you, was this 
day protested for non-payment, and that the holders look to you for the 
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paymeDt thereof." [Beals vs. Feck, 12 Barb. 24Y. Youngs vs. Lee^ 
18 Id. 189. Same case, 2 Keroan, 551. Cook vs. Litchfield, 5 Sand. 
320. Same case, Selden's Notes of Cases in Court of Appeals, Decem- 
ber, 1853.) It is also held in these cases that the word " protest," when 
used in reference to commercial paper, imports a demand and refusal of 
payment. 

2. Description of the hill or note, — In the cases we have just cited, 
it was determined that a description of a bill or note, in a notice of pro- 
test, is sufficiently definite which gives the amount, maker and endorser, 
even although it does not state the time of the maturity of the bill or 
note. But where there are several bills or notes to which a similar no- 
tice would apply, the notice is not sufficient. (See Housatonic Bank vs. 
Lafiin\ 5 Cush. 546.) 'A mistake in describing the note in a notice of 
protest, (as where the note was for $200, but described as for $175 and 
interest,) does not necessarily vitiate the notice ; the question in such 
cases being whether the endorser was misled by the mistake. {Snow vs. 
Perkins, 2 Mich., Gibbs, 238.) 

A notice sent by the endorser of a bill to the drawer, stating the 
amount of the bill correctly, but erroneously describing it. as drawn by 
the acceptor and accepted by the drawer, was held in. England a suffi- 
cient notice of dishonor. {Mellersh vs. Rippen, 11 Eng. Law and Eq. 
Rep. 699. See page 87 of Manual.) The case of Cook vs. Litchfield, 
is reported in 5 Sand. 320. (See preceding note, and page 93 of 
Manual.)^ 

41. Use of Printed Signatures by Notaries, 

It is the practice of some notaries to have their names printed at the 
bottom of the notices of non-payment they are in the habit of sending 
to endorsers. This is not a safe course to pursue, as a question might be 
raised by an endorser as to the sufficiency of such a notice. It is true 
that no valid objection seems to exist to this mode of giving notice, but 
a notary should always act upon the safe side, (See page 87 of Manual.) 

42. Excuses fwr want of Presentment, Protest or Notice of Dishomyr, 

A bill of exchange was deposited by the holder in the post-office, in 
season to reach the place where it was payable before it fell due, by the 
regular course of the next mail, and there was no reason to believe that 
it would not be there duly delivered. It was actually sent by that mail, 
but by mistake of the postmaster, where it was mailed, the package 
containing it was misdirected, and in consequence thereof was carried 
beyond its place <)f destination. The mistake being discovered, the bill 
was returned, and reached the place where it was payable on the day 
after it fell due, which was Sunday. On the morning of the following 
day the bill was delivered from the post-office to the agent of the holder 
and payment demanded of the acceptor. It was held that the holder 
was not chargeable with a want of reasonable diligence, and could there- 
fore recover against the endorser. ( Windham Bank vs. Norton^ 22 
Conn. 213.) 
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In case ot the prevalence of a malignant fever or epidemic^ the au- 
thorities in the United States differ whether the holder may defer de- 
mand of payment or notice of dishonor, until the disease subsides. 
(Story, Bills, § 308, no. 1.) In New York, however, the question has 
been settled by an act of the legislature, for the provisions of which, 
see pages 130 and 131 of the text. (See Manual, page 95.) 

43. Waiver of Notice, 

!• The endorser of a bill or note may agree to dispense with demand 
of payment and notice of non-payment, and the agreement will be bind- 
ing upon him. Thus, an agreement with the maker by the payee of a 
note, after the former had negotiated it, that he would pay it and- take it 
up, amounts to a waiver of demand and notice, and such agreement 
enures to the benefit of the endorsee. {Marshall vs, Mitchell, 35 Maine, 
5 Red. 221.) . ^ 

One who endorses a promissory note, inserting over his signature a 
waiver of demand and notice, is not entitled to any demand and notice on 
its non-payment by the maker. ( Woodman vs. Thurston, 8 Gush. 151.) 

A notice being endorsed before maturity, the attorney of the endorsee 
reminded the endorser that it would soon be due, and that the maker 
had left the place ; the endorser replied that he owed the note ; that it 
was all right ; that he had endorsed it to pay it, and that if he was not 
there to pay it when it became due, his agent, who had notes and ac- 
counts in his hands for collection, would do so. The court held this was 
suflScient evidence 6f waiver. {Long vs. Young, 8 Eng., 13 Ark. 401.) 

2. The endorser may waive demand and notice by taking security 
from the maker. 

A mortgage was given by the maker of a promissory note to the en- 
dorser, conditioned, that if the note was paid at maturity, the mortgage 
should be void. It did not appear whether the property so mortgaged 
was of sufficient value to afford an indemnity. The court held the 
taking of the mortgage no waiver of demand and notice. " The mere 
precaution," it was said, ** by an endorser, of taking security from his 
principal, has never been held to dispense with demand and notice. 
There must ]^e something more, such as the taking into his possession 
the funds or property of the principal, sufficient for the purpose of 
meeting the payment of the note, or he must have an assignment of all 
the property, real and personal, of the maker for that purpose." {Sea- 
cord vs. Miller, 3 Kernan, 68.) This doctrine obtains very generally 
in the United States. 

3. If the endorser of a bill or note, after its maturity, with the know- 
ledge that demand of payment has not been duly made, or notice 
of non-payment duly given, promise to pay it, he waives thereby the 
want of such demand or of such notice. The rule formerly was, that 
the clearest evidence of knowledge on the part of the endorser was ne- 
cessary to sustain the waiver. But the rule is now otherwise. The 
knowledge may be inferred as a fact, from the circumstances attending 
the promise, without the need of clear and affirmative proof of know- 
ledge. {Be Wolf vs. ACurrat/f 2 Sand. 166. See page 97 of Manual.) 
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44. ChuaroMUy of Bills amd ITotes. 

The following decisions have been recently rendered.- In the case of 
BaJeer vs. Scott, (5 Rich. 305, S. C.) A. bought goods of the plaintidf, 
and being lequiied to give security, made his promissory note payable 
to the Older of the j^aintiff; the defendant endorsed it in blank, and A. 
then delivered it to the plaintiff^ who afkerwards endorsed it also, putting 
his name above the defendant's. The court held that parol evidence 
was admissible to explain the circumstances under which the note was 
executed by A. and the defendant, and endorsed by the plaintiff; that 
the defendant was liable on the note as an ori^nal maker orpronUssor^ 
and thAt the plaintiff, by afterwards endorsing the note, did not change 
its character or absolve the defendant. 

So, too, in Missouri, it has been recently held, that one who puts his 
name on the back of a note to which he is not a party, whether it be ne- 
grated or not, is liable as an original promissor or maker. {Lewis vs. 
Marvey^ 3 Benn. Y40; Ferry vs. Barret^ Id. 140.) 

If a party puts his name upon the back of a note before its delivery 
to the payee, he is an original party ; and the consideration for the note 
will be his consideration for his undertaking. {Carroll vs. Weld^ 13 UL 
682.) 

In Michigan, it was held, in the case of Wetherwax vs. Patnf, (2 Mich., 
Gibbs, 555,7 that where one endorses a note at its maturity, and before 
delivering it to the payee,' to enable the maker to buy with it certain 
property of the payee, he is a joint original promissor with the maker. 

In Massachusetts, the law of that State was affirmed in BryaAt vs. 
Eastman^ (7 Cash. 111.) A debtor, in that case, sent a promissory note 
to his creditor in pajnnent of his debt, by the hand of a third person, 
who, before delivering it, at the request of the creditor and for the pur- 
pose of giving credit to the note, put his own name on the back of it 
It was held, that such third person was liable as an original promissor 
or majcer. But, in 8 Cush. 85, it was said, that one who endorses 
a note several weeks after it is given, is not liable as an original 
promissor. 

In New York, in Griswold vs. Slocum, (14 Barb. 644,) a note not 
negotiable was given by the maker to the plaintiff to secure a precedent 
debt, and the defendant, previous to its delivery, endorsed the same as 
security, and upon these facts, it was held that the defendant was not 
strictly au endorser, inasmuch as a legal endorsement can only be made 
upon a negotiable note, but that he was liable to the payee as maker 
or guarantor. '* I think the law well settled," said the court, by Parker, 
J., ^* that under such circumstances the defendant may be held liable as 
maker or guarantor ; unless he is thus liable he escapes all liability on 
his contract His name is placed on the back of the note, but he is not 
strictly an endorser, because a legal endorser can only be made on a ne- 
gotiable note. The distinction, in this respect, between paper negotia- 
ble and not negotiable, has been plainly recognised, and is now well es- 
tablished. All the conflict of authority has been in regard to negotia- 
ble pftper. There has been none in regard to paper not negotiable.'' 
(See p. 98 of Manual.) 
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45. Lost Bills or Notes, 

" In America," (says Story, Bills, § 449,) " there has been some diver- 
sity of judgment whether a suit is maintainable at law, upon a lost bill, 
against the acceptor or not ; which doctrine will ultimately prevail here, 
it is not for me to conjecture. But it may be said with great confidence, 
that it will be difficult to overturn, upon satisfactory grounds, the reason- 
ing of Lord Tenderden, in Hansard vs. Robinson^ (7 Bam. k Cress. 90,) 
in favor of the negative. But when we come to the case of the endorser 
or drawer, who is called upon to pay the bill, in default of payment by the 
acceptor, it will be difficult to find any solid reason upon which the holder 
can be entitled to recover against either of them, without the bill being 
produced, upon the mere parol proof of the loss of it; since the endorser 
and«drawer may or must thereby be put to great embarrassment in making 
out their own tiU^ against the acceptor, oi against other parties liable to 
them, without the production of the biU. What right can the holder have 
to shift upon them the burden of proving the loss of the bill ? Or what 
adequate means can they have of preserving and commanding all the 
proof for future use, in case of future litigation ?" (See p. 103 of 
Manual.) 

46. Forged Bills and Notes, Liability of the Vendor of a Mill Forged^ 
or Note to Refund to the Vendee money paid by the latter therefor, 

- In fi recent case, {Bieman vs. Fisher,) decided in Maryland, the sub- 
ject was thoroughly discussed, and the liability of the vendor maintained. 
Here A. brought an action against B. to recover a sum of money paid by 
the former to the latter upon the sale of a note, of which the signatures of 
the maker- and one of the endorsers turned out to be forged. "The 
question is," said the court, " as to the liability of a public note or 
bill broker for the genuineness of a note or bill sold by him — he at 
the time being ignorant of the fact ; in other words, both the plaintiff 
and the defendant in this case are shown to have been innocent 
parties, and ignorant of the forgeries on the note in question at the 
time the sale of it was made. Who shall, in such a case as this, bear 
the loss?" 

English and American authorities have been cited, which, I think, 
apart from a sound rule of public policy, determine the liability of the 
proper party here ; and without referring particularly to all the authori- 
ties, I will name the last leading case in England, of Oumey vs. Worir^hy, 
decided in November, 1854, by the Court of Queen's Bench, in which 
Lord Campbell decides that the vendor of a bill of exchange, though no 
party to the bill, is responsible for its genuineness ; and if it turns out 
that the name of one of the parties to it is forged, he is liable to the 
vendees. 

The defendants in that case were bill-brokers, who received the bill 
to be discounted and took it to the plaintifis, who .were money-lenders, 
with whom the defendants, as bill-brokers, had previously had similar 
dealings ; the defendants did not disclose their principal, and were re- 
garded as principals, an4 it was held by the court, all the judges con< 
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curring, tliat they were liable, and the plaintiffs should recover back the 
amount paid by them for the forged bill. " Here that which purported," 
said Lord Campbell, (28 Eng. Law and Equity Rep. 259,) " to be the 
acceptance of one of the parties to the bill, and upon which the plaintiffs 
gave credit and relied, was a forgery, and of no value whatever ; there 
was a failure of consideration, therefore, entitling the plaintiffs to re- 
cover." 

The case at bar is like the case just cited, and the same rule nhould 
apply, in my opinion, to its determination. 

No decision in England, before or since, is in conflict with that de- 
cision, and in America (except the case of Baxter vs. Duren, 29 Maine 
Rep, 440,) no authority can be found to impair or conflict with the 
ju<%ment of Lord Campbell. In the case of Canal Bank vs. Bank of 
Albany, (1 Hill Rep. N. Y., p. 290,) Judge Cowen says: "no doubt 
the parties arc equally innocent in a moral point of view ; it was the 
duty, or more properly, a measure of prudence in each to have inquired 
into the genuineness of the note; the defendants • have obtained the 
plaintiff^' money without consideration, and the plaintiffs have a right 
to recover." This was a case of forged bank notes, passed by the de- 
fendants to the plaintiffs. Other decisions in Massachusetts and New 
York sustain the same view. 

It is true, the case of Baxter vs. Duren is invoked to establish a dif- 
ferent rule from that laid down by Lord Campbell and confirmed by 
many American authorities. With due respect for the court, it will be 
found, on eiamining the authorities upon which it tests its decision, that 
they do not sustain the doctrine of the learned judge, viz. : " That where 
no debt is due or created at the time, and the paper is sold as other 
goods and effects are, the purchaser cannot recover from the seller the 
purchase money. There is in such case no implied warranty of the 
genuineness of the paper ; the law respecting the sale of goods is applica- 
ble ; the only implied warranty is, that the seller owns, or is lawfully 
entitled to dispose of the paper or goods." This decision, I submit, can- 
not be sustained by authority, or on principles of public policy. 

"My conclusion is, that if the plaintiff" and the defendant, as it is con- 
ceded they did, acted in good faith and in ignorance of the forgery, then 
the loss must fall on the vendor ; he is nearest the inception of the trans- 
action, and if acting as principal, must be clearly liable, if he disposes 
or sells an invalid bill or forged note ; or, if acting as agent, he must be 
presumed to know the party who employed him, and the circumstances 
of the case ; at all events, as principal or agent, he comes under an im- 
plied guarantee to the vendee of the genuineness of the paper sold, un- 
less he discloses at the time his principal, if he acts as an agents (See 
p. 184 of Manual.) 

4Y. Days of Ghrace on Checks, 

The case oiBowen vs. Newell, cited in the text, is reported in 4 Selden, 
p. 190, and again in 3 Keman, p. 190, and settles the law in the State 
of New York. (See p. 113 of Manual.) 
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n. To WHOM THE Tbanbfsb MAT BE MADE. — ^Transfers to prior Endorsers 
IIL Modes of Tramsfeb. — 1. Transfers of Non-Negotiable Bills or Notes. 2. Trans- 
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fictitious person. 4. Assignment of Negotiable Bills. 6. Effect of Omission 
to Endorse. 6. Form of Endorsement 7. Form of Endorsement by Agent 
8^ Kinds of Endorsement 9. Blank Endorsement 10. Endorsements in fall 
and partly in full 11. Restrictive Endorsements. 12. Qualified Endorse- 
ments. 13. Conditional Endorsements. 

IV. Time of Transfer. —1. Effect of Traiisfer before maturity. 2. Endorse- 
ments upon Blank Paper. 

V. Obligations of Endorsees. — 1. Obligations upon Transfer by Endorsement 2. 
Obligations upon Transfer by Delivery. 8. Revocation of 'Endorsement 

07 THE TRANSFER OF BILLS AND NOTES. 

1. Who May Transfer, 

A transfer by endorsement of a bill or note will convey no title, ex- 
cept against the person making it, unless it be made by him who has 
a right to make the transfer. A transfer by delivery, on the other hand, 
will convey a title, if the person to whom the note is transferred, take 
the bill or note in good faith for a valuable consideration and before 
maturity. In case, therefore, of a loss of a bill or note by theft or acci- 
dent, the thiief or finder may confer a title by transferring it, if it be as- 
signable by mere deliverv ; if it be assignable by endorsement he cannot 
(Bayley, Bills, chap. 6, § 2.) 

2. Transfers by Infants, dte. 

An endorsement by an infant payee or endorsee of a bill or note will 
not pass any interest therein as against himself; but it seems well set- 
tled that the endorsee by a transfer and endorsement by an infant, will 
acquire a good and valid title to the bill or note against every other 
party thereto, except the infant, since it is not a void but a voidable 
title only. The infant may indeed avoid it, and intercept the payment 
to the endorsee, or, by giving notice to the antecedent parties of his 
avoidance, furnish to them a valid defence against the claim of the en- 
dorsee. But, until he does so avoid it, the endorsement is to be deemed, 
in respect to such antecedent parties, as a good and valid transfer. 
(Story, Prom. Note?, § 80.) 

8. Transfers by Married Women, 

In case of the marriage of a female, who is payee or endorsee of a bill, 
the property thereof vests in her husband, and he becomes solely entitled 
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to negotiate it, as holder, and to endorse it in his own name. If a hill 
or note 1)6 made pajahle to a married woman, it is in the contemplation 
of the law, pajahle to the hashand, and an effectnal endorsement should 
in general be in his name. But if the husband permit his wife to act as 
his agent, or to carry on trade as a single woman, his authority to an 
endorsement by her may be presumed ; and if a bill or note be made 
payable to a married woman, and she endorse it for yalue in her own 
name, and the acceptor or maker afterwards promise to pay it, in an 
action against him by the endorsee, it will be presumed that she had 
authority from her husband to endorse in that form, and the endorse- 
ment will be considered as Testing a legal title to the note in the 
plaintiff. 

4. Transfers hy Executor's^ Assignees^ Trustees^ Partners, dc. 

In case of the death of the holder, the right of transfer is vested in 
his executor or administrator. And in case of the bankruptcy of the 
payee or endorsee, all his rights of transfer become vested in liis assign* 
ees, who may, by law, transfer the same in their own names. 

In case of a bill or note payable or endorsed to a trustee for the use of a 
third person, (such as a bill payable or endorsed to A. for the use of B.,) the 
trustee alone is competent to convey the legal title to the hill or note by 
a transfer or endorsement In the case of a partnership, a bill or note 
. payable or endorsed to the firm may be transferred by any one of the 
partners, in the name of the firm, at any time during the continuance of 
the partnership. But, where the partnership is dissolved during the life- 
time of the partners, neither partner can afterwards endorse a bill or note, 
payable to tbe firm, in the name of the firm. But where the dissolution 
is by the de^ath of one partner, there the survivor may endorse a bill or 
note, payable to the firm in his own name. If a bill or note be made 
payable or endorsed to several persons not partners, (as to A., B. and C.,) 
there the transfer can only be by a joint endorsement of all of them. 
^Story, Bills, § 197.) 

II. To WHOM THE Transfer mat be made 

The transfer of a bill or note may be nlade to any person of full age, 
who is not otherwise incompetent. It may also be transferred to an in- 
fant, and thereby the interesf will vest in him, or to a married woman, 
and there the interest will vest in her husband, who thereby becomes 
the legal owner thereof, and may treat it as payable to himself. If the 
transfer be to a person who is an idiot or a lunatic, there does not seem 
to be any legal incapacity in holding it to be valid in his favor, if it be 
clearly and equivocally for his benefit If the transfer be to an executor 
or administrator, or to any person as a trustee for another, it will operate 
as a transfer to them personally,- although the trust may attach upon the 
proceeds in their hands. If the transfer be to an agent, by an endorse- 
ment of his principal in blank, he may treat the bill as between himself 
and all the other parties, except his principal, as his own, and fill it up 
in his own name, or he may hold it for his principal, and act in his 
name. If the endorsement be filled up to the agent by the principal. 
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then he is inyested with the legal title, as to all persons but his princi- 
pal. But the principal may, at any time, revoke his authority and 
reclaim his rights. (Story, Bills, § 198.) 

1. Trarvifers to Prior Endorsers, 

A bill or note cannot be endorsed to a prior party to the' instrument, 
at least so as to enable him to sue any endorser of the bill whose name 
was upon it subsequent to his own, except under peculiar Qircumstances, 
as, for example, where his name was originally used for form only, and 
it was understood by all the parties to the instrument, that although 
nominally made payable to him, it was substantially to be paid to the 
person transferring the note again to him. {Bishop vs. Hayward^ 4 
Term R. 470.) 

in. Modes of Transfer. 

1. Transfers of Non-negoiiahle Bills or Notes. 

If a bill or note be not originally made negotiable, or, in other words, 
be not payable to the bearer or to order, it may be transferred by the 
holder in such a manner as to bind himself, and to give his immediate 
assignee a right thereon against himself; and the transfer, if made in good 
faith, for a valuable consideration, will entitle him to maintain an action 
thereon in the name of the assignor, against the antecedent parties, and 
if he recover, he will be entitled to hold the proceeds for his own use. 
(Story, Bills, § 190.) 

2. Transfers of Negotiable Bills and Notes, 

If a bill or note be negotiable, and is payable to bearer, it may be 
transferred by mere delivery. But although it may be transferred by 
mere delivery, there is nothing in the law which prevents the payee of 
a bill or note, payable to himself or bearer, from transferring it by en- 
dorsement. In such a case, he will incur the ordinary liability of an en- 
dorser, from which, in the case of a mere transfer by delivery, he is 
ordinarily exempt. • 

3. Transfers of Bills, tfec, Payable to a Fictitious Person, 

If a bill or note be made payable to a fictitious person or order, then, 
as against all the persons who are parties thereto and aware of the 
fiction, it will be deemed a bill or note payable to the bearer, in favor of 
a holder, in good faith, without notice of the fiction ; but, if the holder 
have notice thereof, the bill or note would probably be held void. 
{Bennett vs. Famell, 1 Camp. 130.) 

4. Assignment of Negotiable Bills, dtc. 

If a bill or note be payable to a person or his order, it is properly 
transferable by endorsement. If it be assigned without endorsement, the 
holder will take it subject to all the equities existing between the origi- 
nal parties thereto. If by mistake, or accident, or fraud, a bill has 
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been omitted to be endorsed upon a transfer, when it was intended that 
it should be, the party may be compelled by a court of equity to make 
the endorsement. 

5. Effect of Omisnons to Endoree, 

The question has lately arisen, whether, in case a person takes a bill or 
note, payable to the order of A., and forgets at the time of the transfer to 
have it endorsed by A., he takes it subject to the equities existing be- 
tween the original parties thereto, although A. subsequently endorses it 
The better opinion would seem to be that the omission to have the bill 
or note properly endorsed will not subject it to such equities. In Smith 
vs. Pickering^ (Peake^s Cases, 50,^ A. drew a bill upon B., payable to 
A.'s own order, which B. accepted. The drawer delivered this bill to 
C. for a valuable consideration, but forgot to endorse it ; he afterwards 
became bankrupt and then endorsed it C. having brought an action 
against the acceptor. Lord Kenyon was clearly of opinion that the en- 
dorsement was good. So, too, in a case reported in 1 Carap. 422, Lord 
EUenborough, under similar circumstances, held that the writing of the 
endorsement had reference to the delivery of t|ie bill. 

6. Form of Endorsement, 

No particular form of words is necessary to constitute a valid endorse* 
ment ; the mere signature of the party making it is sufficient It has 
even been held that the initials of the holder of a check, endorsed on a 
check, are sufficient to charge him as endorser. In the case of Brown 
vs. The Butchers^ Bank^ (6 Hill, 443,) it was held that the defendant, 
B., was the endorser of a note, on which the figures 1, 2, 8, were written 
with a lead pencil, his name not appearing at sdl upon the paper ; there 
beinff parol evidence to show that the figures were made by him, and 
that ne intended, by placing them on the back of the paper, to bind him- 
self as endorser. It also appeared that he was able to write* This is a 
strange decision, and seems to be contradicted by the cases of Fenn vs. 
Harrison^ (3 Term Rep. 767 ;) and ex parte Shuttleworth, (3 Ves. 
368.) The word endorsement, in its strict sense, seems to import a 
writing on the back of the bill, but it is well settled that this is not es- 
sential. The signature ought to be in ink, in order to prevent erasure ; 
but even this has been held not to be indispensable, and that an endorse^ 
ment in pencil is sufficient 

7. Form of Endorsement hy Agent, 

An agent, upon endorsing a bill or note, should expressly cndbrse as^ 
agent, as A. 6., agent for C. D., or write the name of his principal; oth- 
erwise the endorsement would be inoperative. In the negotiiation. of bills 
or notes, agents are sometimes compelled to endorse them, fbr the pur- 
pose of transmitting them to their principals, and if suoh endorsement 
be written unconditionally, the agent, though he have an interest in the 
transaction, may be liable to pav the amount of the bill' or note. To 
Avoid responsibility, therefore, ne should add to his endorsement the 
words *' without recourse," or other of like effect (Chitty, Bills, § 228.) 
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8, Kinds of EndortemenU 

An endorsement may be in blank or in full; restrictive, qualififi-J 
or conditional. It is called an endorsement in blank, wben the signature 
of the party making it is alone put upon the biU or note, without any 
words over or preceding it, expressive of anv intention whatsoever. It 
is called an endorsement in full, when there is written over the signature 
of the endorser the name of the person in whose favor it is made. The 
usual form is " Pay to A. or order ;" but if it be " Pay to the order of 
A^" it has the same legal effect ; that is, it is payable to A. as well as to 
his order. An endorsement is restrictive when it restrains the negotia- 
bility of a bill or note to a particular person or for a particular purpose. 
An endorsement is qualified when it restrains, or limits, or qualifies, 
or enlarges the liability of the endorser, in any manner different from 
what the law generally imports as his true liability. And, finally, an 
endorsement is conditional, when it is made upon some condition which 
is either to give effect to or to avoid it. (Story, Bills, § 206.) 

9. Blank EndorHmenU. 

A blank endorsement makes a bill or note transferable, by the endor- 
see and every subsequent holder, by mere delivery ; and when the first 
endorsement is in blank, as against the payee, the drawer, acceptor or 
maker, the bill or note is afterwards assignable by mere delivery, not- 
withstanding it may have upon it subsequent endorsements in full, be- 
cause a holder, by delivery, may declare in an action upon the bill or 
note, and recover as the endorsee of the payee, and strike out all the 
subsequent endorsements. It follows from this doctrine that if the bill 
or note should, after such blank endorsement, be lost, or stolen, or frauc 
ulently misapplied, any person who should afterwards become the 
dholder of it m good faith, for a valuable consideration, without notice, 
'would be entitled to recover the amount thereof, and hold the same 
agfdnst the rights of the owner at the time of the loss or theft. (Ghitty, 
Bill9,<ehap. vi. § 1.) 

10. Endorsements in Full, and Partly in Fully and Partly in Blank, 

* 
If a bifi 'be endorsed in full by the first endorser, or by a holder under 

him, no subsequent holder can recover against the antecedent parties, 
unless be can deduce a regular title to the bill from the person whose 
name stands as the first endorsee* If all the subsequent endorsements 
are in blank, he oaay make himself, at his pleasure, the immediate endor- 
see of any one of them, or he may deduce his title through them aU in 
succession. If soiaa^ of the subsequent endorsements are in full and 
some blank, then ke must make a regular deduction of title through 
them all, or make himself the immediate endorsee under some prior 
bUnk endorsement. And wherever, in the regular course of endorse- 
ments, some are full and some are blank, the bill or note, as to all pe^ 
sons taking it subsequently to t; blank endorsement, may pass either by 
delivery or by endorsement. (Story, Bills, § 208.) 
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11. Restrictive Endorsements, 

The payee or endorsee, having the absolute property in the bill or 
note, has the power of limiting the payment to whom he pleases, and 
consequently may make a restrictive endorsement ; thus he may stop 
the currency of the bill or note by giving a bare authority to receive 
the money as by an endorsement^ requesting the drawee or nuiker to pay 
to A, for my use, or to A. only. As, however, these restrictive endorse- 
ments tend to impair the negotiability of bills and notes, an intention to 
create such a restriction will not be presumed from equivocal language, 
and especially where it otherwise admits of a satisfactory interpretation. 

12. Qualified Endorsements, 

A qualified endorsement does not' impair the negotiability of a bill or 
note. Thus, for example, an endorsement of a bill to A. *^ without re- 
course,'' will not restrain its negotiability, but will simply relieve the en- 
dorser from responsibility, in case of the non-acceptance or non-payment 
thereof 

13. Conditional Endorsements. 

If the payee or endorsee of a bill or note annexes a condition to his 
endorsement before acceptance, the drawee, who afterwards accepts it, is 
bound by the condition, and if the terms of it be not performed, the 
property in the bill reverts to the payee, and he may recover the sunt 
payable in an action against the acceptor. (Chitty, Bills, chap. vi. § 1.) 

IV. Time or Transfer. 

A transfer of a bill or note may be made at any lame while it remains 
a subsisting unpaid bill or note, whether it be before or after it has ar- 
rived at maturity. But if the transfer be made before maturity to a 
bona fide holder, for a valuable consideration, he will take it free from 
all equities between the antecedent parties of which he has no notice. 
If the transfer be made after maturity, the holder takes it as a dishonored 
bill, subject to all the equities attaching to the bill or note between the 
original parties thereto, whether he has any notice thereof or not Stilly 
however, subject to such equities, the holder, by endorsement after the 
maturity of a bill, will be clothed with the same rights and advantages 
as were possessed by the endorser, and may avail himself of them accord- 
ingly. (Story, Bills, § 220.) 

1. Effect of Transfer before Maturity. 

^ There is a material distinction in the effect of a transfer made be- 
fore a bill is due and one made after that time ; in the first case the 
transfer carries no suspicion on the face of it, and the assignee receives 
it on its own intrinsic credit ; nor is he bound to inquire into any cir- 
cumstances existing between the assignor and any of the previous par- 
ties to the bill, as he will not be affected by them ; and although at one 
time it was considered that if the circumstances under which the trans- 
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fer takes place be such as wonld hare naturally excited the suspidons 
of a prudent and careful man, the holder cannot recover ; a contrary 
doctrine now prevails, and it is not enough to deprive a holder for value of 
his remedj on the bill to show that he was guilty even of gross negli- 
gence, unless it also appear that )ie acted in Sad faitkP (Chitty, Bills, 
chap. vi. § 1.) 

2. Endorsements upon Blank Paper, 

Endorsements are sometimes made upon bills or notes containing 
blanks, to be afterwards filled up, and sometimes upon blank paper, 
which are intended to be filled up, so as to make the party an endorser. 
In all such cases, as against him, the bill or note is to be treated exactly 
as if it had been filled up before he endorsed it, and he will be bound 
accordingly. And it will make no' difierence in the rights of the holder 
that he knows the facts ; unless, indeed, there should be a known fraud 
upon the endorser. (Story, Bills, § 222.) 

Y. Obuoations or Endobskba 

1. Obligations upon Transfer hy Endorsement. 

Besides amounting to a transfer of the property in the bill or note, 
the endorsement creates an implied contract on the part of the endorser 
that the bill or note shall be duly honored, and if not, that he, upon due 
protest and notice, will pay the amount to the holder. The endorse- 
ment also imports that the antecedent names on the bill are genuine, 
and that he has a good title under them to the same. 

2. Obligations upon Transfer by Delivery. 

K the bill or note be merely delivered, as in the case of a bill payable 
to bearer, no obligation whatsoever is created, except between the im- 
mediate parties to the transfer. But, as between these parties, where 
the transfer is for a valuable consideration, and not a mere sale or ex- 
change, there is an implied obligation that the antecedent names on 
the bill or note are genuine, and &at as far as the knowledge of the 
person passing it extends, there is no reason to doubt that it will be duly 
honored upon presentment. (Story, Bills, § 225.) 

3. Revocation of Endorsements, 

An endorsement of a bill once complete, by delivery over to the en- 
dorsee for value, is not revocable without his consent ; and although by 
mistake an endorsement has been erased by a third person, the endorser 
will continue liable. But an endorsement, like an acceptance, may, be- 
fore it has been delivered over to a bona fide holder be revoked. 
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CHAPTER FOURTH. 

OF LBTTER8 OF CBXDIT. 

A letter of credit is an open letter of request, whereby one person re- 
quests some other person or persons to advance money, or to give credit 
to a third person, named therein, for a certain amount, and promises 
that he will repay the same to the person advancing the same, or accept 
bills drawn upon himself for the like amount. It is called a genend 
letter of credit, when it is addressed to all merchants, or other persons 
in general, requesting such advance to a third person, and a special 
letter of credit, when it is addressed to a particuliur person by name, re- 
questing him to make such advance to a third person. 

K the letter of credit be of the latter sort^ there does not seem to be 
any doubt that it is an available promise in fiivor of the person to 
whom it is addressed, and who makes the advance upon the faith there- 
of. But if the letter of credit be general, it is a matter of some doubt 
whether the writer is bound to the person making advances upon the 
strength, of the letter. The question does not appear to have been ever 
decided in England, but it has several times been thoroughly discussed 
in the Supreme Court of the United States. {Lawroion vs. Mtuon, 3 
Cranch, 492; Adams vs. Jones^ 12 Peters, 207.) The doctrine was 
maintained in these cases, that the letter writer is bound positively and 
directly to any party making the advance upon the faiUi of the letter, 
not only where the letter purports, on its face, to be addressed generally 
to any person or persons whatsoever who should make the advance, 
but also in cases where the letter is addressed solely to the person to 
whom the advance is to be made, and merely states that the person 
flgning the same will become his surety for a certain amount, without 
oaming any person to whom he will become security, if it is obviously 
to be used to procure credit from some third person, and the advance is 
made upon the faith of the letter by such third person. 



CHAPTER FIFTH. 

OF BANK NOTES. 

Bank notes are promissory notes made by a bank or banker. They 
are ordinarily put in circmation as currency, and accordingly they 
usually pass and are received as cash or ready money. " These notes,' 
said Lord Mansfield, in MiUer vs. Race, (1 Burr, 457,) ^ are not like 
bills of exchange, mere eecurities for debts, nor are so esteemed, but are 
treated as money in the ordinary course and transactions of business by 
the general consent of mankind.'' It matters not how long bank notes 
have been issued, or how long they remain in circulation, or whether 
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they have been received back into the bank or by the banker and re- 
issued or not, for they are always treated as negotiable paper not over 
due, or liable to any equities between the bank or banker, and any par- 
ties who have subsequently received them, or between any intermediate 
parties. 

. The bank or banker always remains liable to pay their bank notes 
to any person who becomes the holder or bearer thereof^ at any 
distance of time from the original issue ther^eof; and if the holder or 
bearer acquire the same, in good faith, and for a valuable considera- 
tion, he can enforce their payment by the bank or banker, even although 
he received them from one who had stolen them or obtained them by 
fraud. 

A. hundred years ago, in the case of Miller vs. Race^ (1 Burr, 452,) 
a banker was held liable, by Lord Mansfield, to pay a bank note stolen 
from him to a bona fde holder for a valuable consideration. In the case 
referred to, it appeared that the note was stolen from the mail in which 
it had been put, and that afterwards it came into the possession of the 
plaintiff for a full and valuable consideration, and in the usual course 
and way of his business, and without any knowledge of the theft. After 
an elaborate argument, the court were unanimously of opinion that the 
plaintiff was the owner of the note, and thereby in effect determined that 
as such he was entitled to maintain an action thereon a^nst the Bank 
of England, if it refused payment of the note. 

Afterwards, in the case of Zawson vs. Weston^ (4 Esp. Rep. 56,) the 
same question arose. A bill for £500 had been lost, and the loser had 
advertised it in the newspapers, and it was discounted by the plaintiff, a 
banker, for a stranger, who, on being required, wrote a name upon it, 
whereupon no further questions were asked ) and it was held by Lord 
Eenyon, upon the trial of the cause, that the plaintiff was entitled to 
recover. ^ I think the point in this case," said be, "has been settled by 
the case of Miller vs. JRace. If there was any fraud in the transaction, 
or if a bona fide consideration had not been paid for the bill by the 
plaintiffs, to be sure they could zwt recover ; but to adopt the principle 
of the defence to the full extent stated, (namely, that the bill being for so 
large a sum, further inquiries ought to be made,) would be at once to 
paralyze the circulation of all the paper in the country. The circum- 
stance of the bill having been lost might have been material, if they 
could bring knowledge rf that fact home to the plaintiff. The plaintiff 
might or might not have seen the advertisement. It would be going a 
great length to say, that a banker is bound to make inquiry concerning 
every bill brought to him to discount ; it would apply as well to a bill 
for £10 as £10,000. The magnitude of the bill has been pressed as a 
ground of suspicion by the defendant's counsel ; I do not feel it of such 
importance.*' These decisions have never since been seriously ques- 
tioned. The only doubt that has been felt in relation to the subject 
has been, whether the holder could be considered as acting in good 
faith, if he took the bank note under circumstances which ought to have 
excited the suspicions of a prudent and careful man. After considerable 
fluctuation of opinion, however, it was finally established, that negli- 
gence is not alone enough to destroy the title of a holder for value, but 
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that a case of bad faith on the part of such holder must be made out in 
order to defeat his claim. 

2. The law is well settled, that where the note of a third person is 
received in payment of itti antecedent debt, the risk of his insolvency is 
upon the party from whom the note is received, unless there is an 
agreement or understanding between the parties, express or implied, that 
the party who receives the note is to take it at his own risk.. The same, 
principle is applicable to the notes of an incorporated bank, except that, 
Hs to the latter, there is always an implied understanding between the 
parties, that if the bill at the time it is received is in fact what the party 
receiving it supposes it to be, he is to run the risk of any future failure 
of the bank. This implied agreement between the parties arises from 
the fact that bills of this description, so long as the oank which issued 
them continues to redeem them in sf^e at its counter, are by com- 
mon consent treated as money, and are constantly passed from hand to 
hand as such. {Ontario Bank vs. Ligktbody^ 11 Wend. 1 ; 13 Wend. 
104.) 

If, however, the party receiving the notes refuses to take them as an 
absolute payment, and thus throws the risk uJM>n the transferrer of the 
notes, he must present them to the bank for redemption within a reason- 
able time, otherwise, if the bank becomes insolvent while he retains the 
Dotes, the loss will fail upon him. (Story, Prom. Notes, § 389.) 

But there is some diff<^rence of opinion upon the question, whether if a 
bank note be transferred after the bank or banker issuing it has stopped 
payment, the transferrer or the transferree shall bear the loss, both being 
ignorant at the time of the transfer of the stoppage. In Pennsylvania, 
Tennessee, Alabama, and perhaps in Massachusetts, it has been held that 
'the transferree must bear the loss. But in South Carolina, New Hamp- 
shire and in New York, the opposite doctrine, which certainly seems the 
more reasonable, has been maintained. In the last named State, the 
question arose in the case oi Lighibody y%, Ontario Bank^ (11 Wend. 1,) 
affirmed in the Court of Errors, (13 Wend. 101.) Here A., on the 
thirtieth day of May, 1828, presented his check to the Ontario Bank, 
in Utica, and received in part payment thereof a bank note of the . 
Franklin Bank of the city of New York The latter bank stopped pay- 
ment on the twenty-ninth of May, at ten oVIock, A. M., although the 
bills of the bank were current in Utica until the thirty-first of May. 
The bill was paid by the Ontario Bank in good faith and in ignorance 
of the failure of the Franklin Bank. Upon an action brought by A. 
against the Ontario Bank, to recover the amount of the bank note re- 
ceived by him, it was held that the bank must bear the loss. ^'The re- 
ceiving bank notes as mon^y," said Chancellor Walworth in the Court 
of Errors, ^' is not a legal but only a conventional regulation, adopted by 
the common consent of the community. The principle of considering 
bank bills as money, which the receiver is to tiJce at his own risk, can- 
not, therefore, be carried any further than the conventional regulation 
extends — ^tbat is, to consider and treat them as money so long as the 
bank by which they are issued continues to redeem them in specie, and 
no longer. When, therefore, a bank stops payment, its bills cease to be 
a conventional representative of the legal currency, whether the holder 
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is aware of that fact or not; from that moment the hills of such hank 
lose their natural and legal character of promissory notes, or mere se- 
curities for the payment of money, and if they are afterwards passed off 
to an individual who is equally ignorant of the fiulure of the bank, there 
is no agreement on his part, either express or implied, that he shall sus- 
tain the loss, which has alreitdy occurred, to the original holder of the 
bills. Upon the principles applicable to cases of mutual mistake, as 
those principles are administered in courts of equity, it is now settled, 
that if an individual passes to another a counterfeit bill or an adulterated 
coin, both parties supposing itr genuine at the Ume it was received, the 
one who passes it is bound to take it back and give him to whom it was 
passed a genuine bill, or an unadulterated coin in lieu thereof, or in 
other words, to make sood the loss. That principle of natural justice is 
equally applicable to me case fti^er consideration." 

Although the better opinion would thus seem to be that the transferrer 
of a bank note of a banK insolvent at the time of transfer is bound to 
redeem it^ the doctrine must be understood with this limitation, that the 
transferree does not make the note his own by failing to ^ve notice of 
the fiiilure of the bank, and to offer to return the notes to the person 
from whom he received them. Two or three cases, decided in England 
within a few years, will serve to illustrate this doctrine. In an action 
for the price of goods, it appeared that the same were sold on Saturday, 
and on the same day, at three o'clock in the afternoon, the vendee de- 
livered to the vendor, as and for the payment of the price, certain 
promissory notes of the bank of D. ^ Co., payable on demand to bearer. 
D. ^ Co. stopped payment on the same day, at eleven o'clock in the 
morning, and never afterwards resumed their payments, but neither of 
the parties knew of the stoppage or of the insolvency of D. h Co. The 
vendor never circulated the notes or presented them to the bankers for 
payment; but on Saturday, one week after the failure of the bank, he 
required the vendee to take back the notes and to pay him the amount, 
which the latter refused. The court held that, under the circumstances, 
the vendor of the goods was guilty of negligence, and had thereby made 
the notes his own, and, consequently, that uey operated as a satisfaction 
of the debt (Camidge vs. Allenhy^ 6 Barn, h Cres. 373 ; Dowl. <k Kyi. 
391.) 

In Hender9(m vs. AppUton^ cited in Chitty, Bills, ch. 9, p. 384, 9 Ev., 
the case was, that A. sold ffoods to B. on the twelfili of December, and it 
was agreed between them that the payment should not be made until the 
nineteenth, when B. paid A. in the notes of a country bank. By the 
course of the post the notes could not have been presented at the bank 
till the twenty-first of December. The bank paid all day on Saturday, 
the seventeenth of December, but no later. On the twenty-first, A. met 
B. and offered to return or exchange the notes with the defendant, but 
B. refused, saying, that the bank was going on the twentieth. The 
court, by Bayley J., said he believed the ground of the decision in Cch 
midge vs. AUemy was that the notes should be deemed a payment, unless 
returned in a reasonable time, and that the plaintiff in that case, by 
keening the notes a week after he heard of the stoppage, without notice 
to Uie defendant, had precluded himself firom recovery ; but that here A. 
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had offered to return, and the defendant had refused to take back the 
notes, and therefore the former was entitled to reooyer. 

And again, in Bogers vs. Langford^ (1 Cromp. ^ Mees. 637,) it ap- 
peared that, on the twenty-third of November, A. bought goods from B., 
which he paid for in country bank notes. On Monday, the twenty- 
eighth, B. requested A.'s servant, as a favor, to exchange the notes for 
money, whicn he accordingly did. On the same day the bank stopped 
payment A. heard of it on Tuesday, and on Wednesday wrote to B. 
informing him of the ^Eiilure of the bank, and desiring him to exchange 
the notes ; but the notes were not produced or tendered to B. until long 
afterwards, nor were they ever presented at the bank. In an action 
brought by A. against B. to recover the value of the notes, it was held 
that A. was not entitled to recover. The court, by Bayley J., said, ^ I 
think the notes ought to have been either presented by the holder to 
the bank for payment, or else to have been returned without delay to 
the defendant, so as to give him an opportunity of getting payment for 
them, or of making the best of them.*' 
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NOTARIES PUBLIC, STATE OF NEW-YORK. 

Chapter 308. 

An Act to authorise the appointment of Commissioners to take the proof 
and OAiknowledgment of DeedSj and other instruments, and to administer 
oaths in Great Britain and France, Passed April 1*1 thy 1858. 

Sec. 1. The Governor of this State is hereby authorized to appoint 
and commission one or more, and not exceeding three commissioners, in 
each of the following cities: London, Liverpool and Glasgow in Great 
Britain, and Paris and Marseilles in France, who shall continue in office 
for four years, and until a successor shall be appointed, and shall have 
authority to take the acknowledgment or proof of the execution of any 
deed or written instrument to be recorded or read in evidence in this 
State, except bills of exchange, promissory notes, and last wills or tes- 
taments ; and also to administer an oath or affirmation to any person or 
persons who may desire to take the same, and to certify the taking of 
such oath or affirmation ; and also to certify the existence of any patent, 
record or other document, remaining on record in any public office or of- 
ficial custody in Great Britain or France, and the correctness <Tf a copy 
of any such patent, record or other document The certificate of any 
one of such commissioners, under his official seal, and subscribed by him, 
in regard to the acknowledgment or proof of the execution of any such 
deed or written instrument, or the taxing of such oath or affirmation, or 
the existence or correctness of a copy of such patent, record or docu- 
ment, when authenticated by the Secretary of State, as hereinafter men- 
tioned, shall have the same effect to authorize the recording or reading 
in evidence of such deed or written instrument, oath or affidavit, patent, 
record or document, as is given by law to like certificates made by jus- 
tices of the Supreme Court of this State, or to any certificate or exem- 
plification by any office of this State of any patent, record or other 
document. 

Sec. 2. Before any such deed or other instrument, oath or affidavit, 
patent, record or document, shall be entitled to be used, recorded or read 
in evidence, in addition to the preceding requisites, there shall be sub- 
joined or affixed to the certificate, signed and sealed by such commissioner 
as aforesaid, a certificate under the hand and official seal of the Secretary 
of State of this State, certifying that such commissioner was, at the time 
of taking such proof or acknowledgment, or of administering such oath 
or affirmation, duly authorized to take the same, and that the Secretary is 
acquainted with the handwriting of such commissioner, or has compared 
the signature to such certificate with the signature of such commissioner 
deposited in his office, and has also compared the impression of the seal 
affixed to such certificate with the impression of the seal of such commis- 
sioner deposited in his office, and that he believes the signature and the 
impression o( the seal of the said certificate to be genuine. 
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Sec. 3. Every commissioner appointed by virtue of- this act, before 
performing any duty or exercising any power in virtue of his appoint- 
ment, shall take and subscribe an oath or afiSrmation before a person au- 
thorized to administer such oath or a£Srmation by the laws of this State, 
or before a judge or clerk of one of the courts of record of the kingdom 
or empire in which such commissioner shall reside, well and faithfully to 
execute and perform all the duties of such commissioner under and by 
virtue of the laws of the State of New-York ; and shall also cause to be 
prepared an official seal, on which shall be designated his name, and the 
words " Commissioner of Deeds for the State of New-York," with the 
name of the city for which he shall be appointed ; and shall cause a dis- 
tinct impression of such seal, taken upon wax or some other substance 
capable of receiving and retaining a clear impression, together with his 
signature in his own proper writing, and the oath or affirmation above in 
this section mentioned, duly certified by the person before whom it may 
be taken, to be filed in the office of the Secretary of this State. 

Sec. 4. As often as the term of office of any commissioner appointed 
by virtue of this act shall expire, or the office shall become vacant by the 
death, resignation or removal from the city for which he was appointed, 
of such commissioner, the Governor shall have power to fill the office by 
new appointment, and the person so appointed shall, upon complying 
wiih the provisions of the third section of thi& act, hold his office by the 
tenure, and shall possess the powers specified in the first section of 
this act. 

Sec. 5. The Secretary of State shall be entitled to demand and receive 
the sum of twenty-five cents for every certificate given by him in pur- 
suance of the third section of this act. 

Sec. 6. It shall be the duty of the Secretary of State to forward in- 
structions and forms in accordance with the laws of this State, together 
with a copy of this act, to each person who shall be appointed a commis- 
sioner under and by virtue of this act. 

Sec. 7. The fees of such commissioner for services under this act shall 
be as" follows: 

In Great Britain, for administering each oath and certifying the same, 
and for making each certificate attached to a patent, record or other 
document, one shilling sterling •/ in France, one franc and twenty-five 
centimes. 

In Great Britain, for taking each acknowledgment or proof of any deed 
or written instrument to be recorded or read in evidence, four shillings 
sterling; in France, ^ve francs. 

Sec. 8. A copy of any patent, recoird or other document, remaining of 
record in any public office of any foreign kingdom. State or country, 
when certified according to the form in use in such kingdom. State or 
country, and also certified according to the first and second sections of 
this act, may be read in evidence in any of the courts of this State. 

Sec. 9. The certificate of any one of said commissioners annexed to a 
paper purporting to be certified as in the last section provided, shall be 
presumptive evidence that it has been certified according to the form in 
use in such kingdom. State or country. 
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Chapter 360. 

An act authorizing Notaries Publie of the State of NevhYork to perform 
the duties now performed by Commissioners of Deeds, Passed April 
Ibth, 18^9. 

Sec. 1. In addition to their present powers, notaries public of this 
State are hereby authorized to administer oaths and affirmations, and to 
take the proof and acknowledgments of deeds, mortgages and any other 
papers for use or record in this State, in all the cases where the same 
may now be taken and administered by commissioners of deeds, and 
under the same rules, regulations and requirements prescribed to com- 
missioners of deeds ; and such notaries' acts may be performed without 
official seal. 

Sec. 2. This act shall take effect immediately. 



Chapter 485. 

An Act providing for the appointment of an additional number of Notaries 
Public in the City and County of New^York, Passed April 19<A, 1859. 

Sec. 1. The Governor is hereby authorized and empowered, and with 
the advice and consent of the Senate, to appoint, in and for the city and 
county of New-York, in addition to the number now prescribed by law, 
one hundred additional notaries public. 

Sec. 2. This act shall take effect immediately. 



Chapter 508. 

An Act to define and limit the number of Notaries Public in the several 
Counties in this State, and confer authority to take affidavits and ac- 
knowledgments. Passed May 7/A, 1863. 

Sec. 1. Hereafter no more notaries public shall be appointed in any 
county in this State, except in the county of Kings, the city of Buffido 
and the city and county of New- York, than one for every two thousand 
of population residing in said county, as shown by the census taken m 
this State next preceding any appointment hereafter to be made. 

Sec. 2. Notaries public shall have all the powers now conferred upon 
them by law, and shall also have power to take affidavits and certify to 
the same, and to take and certify the acknowledgment and proof of deeds 
and other instruments in writing in all cases where justices of the peace 
or commissioners of deeds may now take and certify the same ; and all 
acts of notaries public in making or taking such certificates of the ac- 
knowledgment or proof of deeds or other instruments in writing since 
the passage of the act, chapter three hundred and sixty, of the laws of 
eighteen hundred and fifty-nine, are hereby confirmed and made valid. 

Sec. 3. Thi% act shall take effect immediately. 
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COMMISSIOHXSS OF DbXDS. 

CommissionefB of deeds appointed for any county or city, have power 

1. To take the proof and acknowledgment of conveyances of real es- 
tate, and the discharge of mortgages. 

2. To take the acknowledgment of bail in any action in the Supreme 
Court, and in the Court of Common Pleas, fCounty Court,] of the 
county for which they are appointed, or in the Mayor's Court of the city 
for which they are appointed ; and in the city and county of New-York, 
in any action in the Superior Court of law therein. 

3. To take the acknowledgment of satisfaction of judgments, in the 
Court of Common Pleas, [County Court,] of the county for which they 
are appointed, or in the Mayor's Court of the city for which they are ap- 
pointed, or in the Supreme Court; and to perform such other duties as 
are or may be enjoined by law. P. 470, sec 81. 

Whenever any oath or affidavit is or may be required or authorized by 
law, in any cause, matter or proceeding, (except oaths to jurors and wit- 
nesses in the trial of a cause, oaths of office, and such other oaths as are 
required by law to be taken before particular officers,) the same may be- 
taken before any judge of any court of record, any [justice of the 
peace in towns,] commissioner of deeds or clerk of any court of re- 
cord ; and when certified by any such officer to have been taken before 
him, may be read and used in any court of law or equity, of record or 
not of record, within this State, and before any officer, judicial, executive 
or administrative, before whom any such cause, matter or proceeding may 
be pending ; and affidavits, to be read in the Supreme Courts may also be 
taken by any commissioner appointed for that purpose by the justices of 
the said court. P. 471, sec. 38. 

The docket of a judgment rendered in any court of record may be 
cancelled and discharged by the clerk thereof, upon filing with him an 
acknowledgment of satisfaction, signed by the party in whose favor such 
judgment was obtained, or by his executors or administrators, duly au- 
thenticated as hereinafter directed. P. 609, sec. 20. 

Ssc. 21. Such acknowledgment shall be made before the clerk, or some 
judge of the court in which the judgment was rendered, or before some 
judge of the county courts, or commissioner of deeds, who shall certifv 
that the party making the same was known, or was made known, to suca 
officer, by competent proof. 

Sec. 22. Such acknowledgment may also be made, by the attorney on 
record of the party in whose favor the same was rendered, within two 
years after the filing of the record of such judgment, in the same manner 
and with the like effect as if made by such party himself; but such 
satisfaction shall not be conclusive against the party in whose favor the 
judgment was rendered, in respect to any person to whom actual notice 
of the revocation of the authority of such attorney shall have been 
given, before any payment on such judgment shall nave been made, or 
before any purchase of property bound by such judgment shall have 
been effected. 
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The Law of Bills and Notes. 



THE LAW OF BILLS OF EXCHANGE 



AND PROMISSORY KOTES. 



Decisions of the Courts of the various States in I860, 1861 and 1862, in 

 relation to Bills of Exchange and Promissory NoteSj with the decisions 

of the Supreme Court of the United States and of the English Courts* 



I. Alahava, 


XI. Maine, 


XXI. South Carolina, 


11. Califobnia, 


XII. Maryland, 


XXII. Tenkesbee, 


III. CONKXOnCVT, 


XIII. MAflSAOHUSETTB, 


XXIII. Texas, 


IV. Florida, 


XiV. MlCHIOAN, 


XXIV. Vermont, 


V. Geoboia, 


XV. MiSSIBSIPFI, 


XXV. Virginia, 


VI. Illikois, 


XVL New-Haxpshibx, 


XXVI. Wisconsin, 


VII. Ikdxava, 


XVII. New-Jerset, 


XXVII. Supreme Court U. S., 


VIII. Iowa, 


XVm. New-York, 


XXVIII. Enoush Deguiohb. 


IX. ExnrnoKT, 


XIX. Omo, 




X. LOVXSXAXTA, 


XX* PXNNSTLTANIA, 

I. Alabama. 





1. Judgment, npon default, for the amount, with interest and damages, 
may he rendered upon a hill duly protested, without a jury. McKenzix 
vs. Glantok, 93 Alabama Reports^ 328. 

2. The payee and endorser is not relieved from payment of dami^ 
hy the mere met that the hill was addressed to and accepted hy him. Rid, 

3. The plaintiff, suing on a note, need not prove his ownership, unless 
it he denied under oath. Nesbitt vs. Pearson, 33 Alabama Reports^ 668. 

4. Where there is a condition in a note that it may he dischaiged in 
specific articles within a certain time, the time is of the essence of the 
contract, and after its expiration it becomes an absolute contract for the 
payment of money. Ibid. 

6. A sknature to a note, " A. B., Secretary of M. Co.," prima fade 
hinds A. "&. Drake vs. Flewellen, 33 Alabama Reports, 106. 

« 

6. A letter containing this, <* I am desirous that you should bring salt 
on M.'s note, on which I am surety, nnd would prefer that you enter suit 
in this county early in August, so that the principal would not have the 
same time to dodge," is not such a notice as will, under the Code, sectioa 
2647, discharge the surety, if the creditor neglect to sue. Savage vs. 
Carleton, 33 Alabama Reports, 443. 

7. An endorsee, who, after execution and return of no property against 
the maker, pays the note upon judgment against himself, and takes it up, 
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can tnmsfer a good titk ndcr which h» a a rig ac e cm neorcr of the nnn 
ker, upon aTameBt of afl thoK sle|n» thiong^ vUA hk titk k — ^ 
Smith vt. HARBisoVy 3 Alabama BqnrU, 706u 

8. The Btatnte f^fimitatioiis k m good defeoee to audi m dainu iUL 

9. In an action biooght bj the assignee agunstthe makerof a pioniis- 
8017 note, the deliendant aeeking to ffllaMinh aa n aetoff n note executed 
hy the assignor to a third penon, and tnuisfened bj the ktter to the de> 
fendanty a memoiandnm written on the ktter note bj the pkintifrs as- 
signor stating that said note, if " taken np** by the defendant, should be 
credited on the note of the ktter to him* k competent eridence for the 
defendant if shown to have been made before the tnmsfer of the note 
saed on. Gbatsoji vt. Gloyxb, 33 AlabaauL Reporttj 182. 

10. In an action by the aas^nee against the nftaiker of anote, an avennent 
that the snm therein mentioned k due the pkintifl^ k a sujfficknt STer- 
ment of hk ownership. NsaBm vt. Pbabsov, 33 Alabama Reports^ 668. 

11. In an action by the endorsee against the maker, the endonement 
can only be denied by a sworn plea. Sioth v«. Habbisov, 33 Alahama 
Reports^ 706. 

' 12. A contemporaneoQs coDateral ond agreement execuUny, can be no 
defence to a note until performed, even though performance be impossi- 
ble. Thompson vt. Rawlss, 33 Alabama ReporU^ 29. 

1 3. If the debtor has given hk note for the balance of an account frand- 
nlently overchaiged, he can defend on the notes, they being then sued on 
by the payees. Dickshboh vs, Lbwis, 34 AlaJbama Beporti^ 638. 

14. And in thk case the note was given to the soccessora of the firm 
with whom the account was contracted. lb. 

XL Calitorhia. 

15. Mere extension of time, without any binding agreement to extend, 
does not discharge a surety on a note. Wiluams vs, CoriLLAirn, 10 
California Reports^ 419. 

16. After maturity, a stranger guaranteed payment of the note in 
question within sixty days. Held^ that thk was an independent contract, 
and did not amount to an agreement to give the maker time, and so did 
not discbarge a surety. Ibid* 

. 17. A release of a levy on the principal debtor^s property, upon his 
giving a new note for the amount of the judgment, k a release of a surety 
to the original, cause of action. Morlst vs, Dicksitson, 12 Ccdifornia 
Reports^ 561. 

18. Even though the note was fraudulently given and received, so that 
no action could be maintained on it, it operated as a contract for delay, 
binding until the note should bo given up on account of the fraud. IhCd. 

19. In a suit against the maker or acceptor on a bill or note, parable 
at a particular pliu;e, presentment at that place need neither be alleged 
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or proved in order to a recovery, thongh non-presentment, according to 
its tenor, may be shown in defence as affecting the damages. Mokt* 
OOMSRT vs. TuTT, 11 California Reports^ 30^. 

20. The demand mnst be within a reasonable time, and the notioe 
seasonably thereafter. Beebs vs. Bbooks, 12 California Heports^ 308. 

21. The institution of a suit is a sufficient demand on a note payable 
on demand. Ziel vs. Dukes, 12 California Beports, 479. 

22. One who signs a joint and several note in the nsnal form is liable 
to the payee as a joint promissor, and the addition of the word ^^ surety" 
after his signature, does not vary that liability. Aud vs. Maobubbr, 
10 California Beports, 282. 

23. Neither is it allowable for him to show a verbal agreement contem- 
poraneous with the note, tliat he should be liable only, after default on 
the part of the other promissor, as surety. Ibid. 

24. The only effect of the word " surety," as of such agreement, is as 
between the two promissors. Ibid^ 

25. A debtor giving the « note of a third party in satisfaction of the 
debt, is not liable as guarantor of the note, but on his original debt, which 
has only been conditionally satisfied or extended ; therefore delay in call- 
ing on him after non-payment of the note does not necessarily release 
him. Griffith vs. Grog an, 12 California Reports^ 317. 

26. Endorsers before delivery to the payee are jointly, not severally, 
liable, as there is no express agreement on the note making a several 
liability ; therefore a judgment against one bars suits against the others^ 
Brady vs. Reynolds, 13 California Reports, 31. 

27. One who endorses after maturity is entitled to a demand and notice. 
Besbe vs. Brooks, 12 California Reports, 308. 

28. If a party fraudulently, and to secure a secret benefit to himself, 
ante-dates a note bearing interest, it is fraudulent as to other creditors. 
Our statute, section 10, applies to all evidences of debt. McEenty vs. 
Gladwin, 10 California Reports, 227. 

29. A defence that the note was made payable to order, and fraudu- 
lently altered so as to be payable to bearer ; that the defendant paid it 
before the plaintiff took it ; and that the plaintiff took it overdue, is 
good. Sherman vs. Kollbbrg, 11 California Reports, 88. 

30. " Mr. S., please pay the bearer, &c., and charge to my account," is a 
bill of exchange. Wheatley vs. Strobe, 12 Caltfornia Reports, 92, 

31. An averment that the plaintiff is owner, amounts to an averment 
that he is holder. Eollins vs. Forbes, 10 California Reports, 299. 

32. A written promise that the " undersigned promise to pay J. S. S. 
or bearer $100, in monthly ^ro rata instalments, out of the first net pro- 
ceeds from sale of water," signed J. S. & Co., though it be not n^otiahle, 
and express no consideration, is prima facte proof thereof. Stuart vs. 
Street, 10 California Reports, 372. 
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88. The addition of the word "trustee" to the signature to a note does 
not prevent a personal liability. Conner vs, Clark, 12 California Be- 
portSy 168. 

84. A verbal agreement, that a note signed by a trtstee should be 
paid out of a trust fund only, would not prove that there was no con- 
sideration, but that there was no such contract as the note shows, and 
thenefore proof of it is inadmissible. Ibid. 

35. A note as follows, " We, the undersigned, trustees of the church, 
and in behalf of the whole board of trustees, promise," &c., signed with 
their own names, simply by two trustees, who had authority to bind the 
whole, binds the church, not the two signers, as the agency sufficiently 
appears on the face of the writing. Haskell vs. Cornish, 13 California 
ReportSy 45. 

86. A guarantor is entitled to the same notice as an endorse^. Geigeb 
V8, Clarke, 13 California Reports^ 579. 

87. A verbal acceptance of a bill of exchange is bad under the statute, 
Whbatley vs. Strobe, 12 California Reports^ 92. 

88. But a bill, though not accepted, may amount to an assignment of 
the whole fund in the hands of the drawee, if the bill be for exactly the 
amount of it. Ihid, 

89. But in that case the payee cannot sue the drawee as an acceptor, 
but only on the original demand of the drawer, to whose rights he suc- 
ceeds by the assignment. Ibid, 

40. After presentation of a bill as above by the payee to the drawee, 
the money cannot be attached or taken by the drawer^s creditors. Ihid. 

41. One who takes a check after dishonor, takes it subject to the 
equities. Fuller vs, Hutchinqs, 10 California Meports^ 523, 

42. After proof of illegality of consideration of a check, the holder 
must show that he took it for value, without notice. Ibid. 

43. It seems, that a valid consideration for a check is prima facie pre-^ 
Bumed. Ibid. 

III. Connecticut. 

44. Representations made by a party to induce another to endok*se a 
note for his accommodation, however fraudulent, cannot aflfect & holder of 
the note, who took the same for a valuable consideration, before it became 
due, with no knowledge of the fraudulent representations* Humfhbet 
vs. Clarke, 27 Connecticut BeportSy 381. 

45. A note payable on its face at the F. and Mechanics^ Bank was de- 
clared on as payable at the Farmers and Mechanics* Bank. JSeldy that 
there was no necessary variance between the allegation and the proof; 
that such mode of averment was the proper one, where the term was used 
to designate that bank, and that parol evidence was admissible to show 
that that bank must have been intended. Comstock vs. Savage, 27 
Connecticut JReporis, 184. 
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46. An executory contract for the future purchase of a judgment, to be 
recovered in a suit pending on a negotiable note having a blank endorae- 
ment upon it, does not affect the suit pending. Ibid, 

47. Where a note, after it was dishonored, was delivered by the 
holder, endorsed in blank by the payee, to an agent of the holder to col- 
lect, under an agreement that the agent should search for property upon 
which to secure the note, and should bring any necessary suit in his own 
name, and compensate himself for his services and expenses out of the 
money collected, and on these facts the court below found that the legal 
title was conveyed, unless the law was so that it could not be conveyed 
in such a manner and for such a purpose, it Was held, that there wast no 
legal difficulty in the way of such a results 29 Connecticut Reports^ 54. 

48. A party who receives an endorsed negotiable note before maturity, 
as security for an antecedent debt, is a bona fide holder, and, as such, can 
collect the 'note from an accommodation endorser. Bridgeport Cut 

• _ 

Bank vs, Welch, 29 Connecticut Reports^ 475. 

49. The defendant was endorser of a bill of exchange drawn by A. on 
B., and accepted- by B. Notice of the non-payment of the bill by the ac- 
ceptor was sent by him, which described the bill as " drawn by you," and 
wholly omitted the name of the real drawer, but. otherwise described the 
bill correctly, and as endorsed by the defendant Held, that the notice 
was sufficient to charge the defendant, in the absence of proof on his part, 
that he had drawn any such bill, or that he had endorsed any other paper 
of the same general description, which could have been mistaken by him 
fbr the bill in question. Gill vs. Palmer, 29 Connecticut Reports, 54. 

, 60. Where an endorser takes up a promissory note, after it has been 
dishonored, by paying the amount of it to the holder, the transaction is 
in effect a re-purchase of the note, and not a payment of it, and the en- 
dorser becomes vested again with all the ri^ts which he formerly had 
against prior parties on the paper. French «>«. Jarvis, 29 Connecticut 
Reports, 347. 

61. Where a note, negotiated before due, is farther negotiated after it 
has been dishonored, the holder takes the legal title, and can maintain a 
suit on it in his own name, in the same manner as if he had received it 
before it was due. Ibid, 

62. And it is not necessary that such a holder should make a new de- 
mand upon the maker for payment, and give notice of non-payment to 
the endorsers. The original demand and notice eaures to the benefit of 
all subsequent holders. Ibid, 

IV. Florida. 

-63. Where a promissory note has been negotiated before due, under 
circumstances which, at common law, would authorize an inquiry into 
the consideration thereof, the same inquiry may be made under a plea of 
failure of consideration, filed on oath under the statute. Prescott vi* 
Jo£N«ON, 8 Florida Reports, 391. 

64. To an action on a promissory note, given for the purchase of hogs, 
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a plea setting up the sale of fifty-eight head, with the delivery of twenty- 
five, and refbsal to deliver the remainder, sets forth a vali^ defence as to 
those not delivered, as showing partial failure .of consideration. Staf- 
ford vs. Anders, 8 Florida ReportSy 34. 

55. Where the plea of failure of consideration of a promissory note is 
filed under oath, according to the statute, the statute throws the onus of 
proving the consideration thereof upon the plaintiff. Dupont, J., dissent- 
ing. Prescott vs. Johnson, 8 Florida Reports^ 391. 

V. Georgia. 

56. A note apparently intended to be joint and several, binds one 
promissor, who puts it in circulation with only his own signature. .Dick- 
ERsoN vs. Burke, 25 Georgia BeportSj 225. 

57. Upon execution against principal and surety, neither the plaintiff 
nor sheriff is bound, upon request, to make the money first out of the 
principal. Keaton vs. Cox, 26 Georgia Reports^ 162. 

58. A distributee bought property of the intestate, iand'gave therefor 
notes with sureties, agreemg with them that his share should be retained 
by the administrator for their security; in ignorance of this agreement, 
and in good faith, the administrator bought of the distributee his share, 
and paid him therefor. Held, that the administrator had done no wrong, 
and that the sureties were not dischai^ed. Hiodon vs. Bailbt, 26 Geor- 
gia Reports J 426. 

59. The failure by the creditor to sue the principal within three months 
after notice from the surety, discharges the surety, as a matter of law \ 
and asking for indulgence for himself, after he has given notice to sue, 
although before the expiration of the three months, does not revive or 
affect his liability. Bailey vs. New, 29 Georgia Reports j 214. 

60. If the surety asks indulgence from the plaintiff for himself, before 
the expiration of the three months after he has given the notice to sue, 
it will be a waiver of the notice. 29 Georgia Reports, 214. 

61. Still, where the surety makes the above defence, the creditor may 
show that the surety was secured by his principal, as that tends to show 
that he did not give notice, because he had no motive so to do, or that he 
waived the notice. Ibid. ^ 

62. It matters not where the makers or endorsers sign, provided it ap- 
pear from the note what their respective liabilities are. Quin vs. Sterne, 
26 Georgia Reports, 223. 

63. A. wrote his name before delivery, on the back of a note, made 
payable to C. D., or bearer, and in a suit by 0. D. it was held, that he 
appeared to be and was a joint maker. Ibid. 

64. Under our Code parol evidence that a joint maker is only a surety, 
is admissible. Higdon vs. Bailey, 26 Georgia Reports, 426. 

65. Under our statute, 1826, the endorsee must pay the face of the 
note, though he sold and endorsed it for less. Banning, J., dissenting. 
BoARK vs. Turner, 29 Georgia Reports, 466. 
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66. Notice of equities is to be presumed against a transferee of an over- 
due note. WuLiAMS vi. NicholsoK| 25 Georgia BeportSy 56. 

67. A plea in an action on notes for the price of land, that it was sold 
by the acre, and that there was fraud or mistake in reckoning the num- 
ber of acres, is a good plea of partial failure of consideration. Hamilton 
V8, CoNTBBS, 28 Georgia ReportSj 276. 

68. A note payable to M., or bearer, '* for the hire of a negro man, 
Clem," returned to one of two makers for failure of consideration, h&func- 
tu8 officio, and worthless if re-issued by him, certainly to a taker with 
notice. Mickleburt vs. Shannon, 25 Georgia JReports, 237. 

69. A declaration in a suit by an assignee of a non-negotiable contract, 
may be* amended by inserting the name of the obligee for the use of his as- 
signee. Hatne v8. Perrt, 25 Georgia Reports, 400. 

70. An endorser of a note, who is the maker's executor, may be pro- 
ceeded against in both characters in the same suit. Boark t;^. Turner, 
29 Georgia Beports, 455. 

71. A. took the notes of his debtor in payment, arguing that in a cer- 
tain contingency the notes should be given up ; that agreement was held 
good, as a bar to an action on the notes by A. Osborn vs. Hsrron, 28 
Georgia Reports, 313. ' 

72. A., with B. as surety, made a note to C, which B. presently took 
np and 'endorsed to D., who sued A., who made no defence, but became 
insolvent. Held, that B. was liable to D. on the endorsement. Moncas 
vs. Stacks, 28 Georgia Reports, 35. 

73. Where the holder of a note, which has fallen due, agrees with the 
maker to give him further time to pay, in consideration that the maker 
will pay him usury for the extended time, and during such time the maker 
becomes insolvent, the endorser, if injured by such delay, is released. 
Stallings vs. Johnson, 27 Georgia Reports, 564. 

74. A purchaser, without notice, can give a good title to one who takes 
from him with notice. Stamper vs. Hayes, 25 Georgia Reports, 546. 

75. A surety, who receives a note to be transferred to the creditor, and 
who sues on it himself, does not hold it free from the equities. Robert- 
son vs. Glenn, 26 Georgia Reports, 55^ 

76. And the mere fact, that the maker promised him to secure the 
note, does not affect the case. Ibid, 

77. The holder of a promissory note is presumed to be a bona fide 
holder for value, without notice, and to have received it before due, un- 
less the note be first impeached, or it be proven to have been stolen or 
lost DiCKERSON vs. BuRKE, 25 Georgia Reports, 225. ' 

78. A note payable out of a note on A., when collected, is not payable 
until A.'s note has been or could have been collected by the use of proper 
diligence ; and the plaintiff must show that the note has become so pay- 
able, or he will be nonsuited. "Wilson vs, I^obbison, 29 Georgia Re- 
ports, 269. 
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79. An endorser sued with the promissor, in the latter'a county, may 
waiv^e the issuing of a second original process against him to ran into his 
county. Humphries vs. McWhorter, 25 Georgia JieportSydl. 

80. The record of another suit on the same note, against other parties 
being admitted, the objection made against its admission covers only 
what is properly in the record. Chakge vs. Summerfobd, 25 Georgia 
Reports, 662. 

81. And as a copy of the note is not properly part of the record, 
though sent up with it, it will be deemed to be admitted without objec- 
tion, if not specifically objected to, and then the plaintiff need not prove 
the original Ihid, 

82. Where an action is brought against the maker and endorser of a 
promissory note, residing in different counties, and the writ has been 
regularly nled, sued out and served on the non-resident defendant^ leave 
may be granted to perfect service on the resident defendant; -and after 
both defendants have appeared, and filed meritorious pleas, it is too late 
to object to the irregularity, if it be one. Lamar vs. Cottle, 27 Georgia 
BeportSj 263. 

83. Where a protest is not required, notarial expenses cannot be re- 
covered. JoHKsoN t^^. Ban& of FuLToir, 29 Georgia Reports^ 25d« 

84. An account cannot be pleaded as a set-off to a note given for the 
balance thereof; a special plea making issue on the settlement is the 
proper defence, if the settlement was incorrect. Bower vs. DouaLASs, 
26 Georgia Reports, 714. 

85. Slight evidence of the title to the note sued on will prevent a non- 
suit, the title not being denied by plea. Stamper vs. Hates, 26 Georgia 
Reports, 546. 

86. Notes may be identified upon the testimony of illiterate persons, 
as to dates, amounts and circumstances, who saw like notes signed, but 
do not recognise them. Moore vs. Morris, 26 Georgia Reports, 649. 

87. The record of a suit against endorsers is admissible in a suit by 
them against the maker, to prove a recovery from them. Chakce vs. 
SuMMERFORD, 25 Georgia Reports, 662. 

88. Evidence is admissible to prove, that where a promissory note is 
dated in December and made payable on "the twenty-fifth day of De- 
cember next," December instant was intended. McCrart vs. (Jasky, 27 
Georgia Reports, 64. 

89. Though it do not appear on a note, endorsers may yet show the 
fact that it was payable at a bank, so as to make notice to them necessary 
under our statute. {Cobb K. Dig. 594.) Cothrak vs. Cukkikgham, 28 
Georgia Reports, l77. 

90. Where two sets of notarial protests upon the same bill are filed 
under the act of 1836, both are entitled to be read without further proof 
by the notary. Southern Bank, &c., vs. Mechanics', &c.y Bank, 27 
Georgia Reports, 252. 
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91. Demand on the drawer, and notice to the acceptor, are not neces- 
sary to charge the latter, though the acceptance be for the drawer's ac- 
commodation. Cox V8. Mbohanics' Savings Bank, 28 Georgia Be- 
porlSf 529. 

92. Where a bill of exchange is endorsed in fall by the payees, suit 
cannot be maintained on it in their names while the endorsement 
stands. Southern Bank, &c., vs. Mechanics^ &g., Bank, 27 Georgia 
Beports, 262. 

93. Bills are not within the statute of 1826. Cos vs. Mechanics' Sav- 
ings Bank, 28 Georgia BeporUy 529. 

94. And at common law, the acceptor, drawer and endorsers cannot 
be sued in the same action. Ibid, 

96. A promise to the drawer by the drawee, to pay a non-accepted 
draft, is not available to a previous holder of the draft. Lugrue vs. 
Woodruff, 29 Georgia BeportSj 648. 

VL Illinois. 

96. One man may authorize another tp sign his name, or make his 
mark to a promissory note, and he will be bound by it as his signature. 
Handyside v8, Oameron, 21 Illinois Meports, 688. 

97. Where a note is given, payable within three years from date, with 
interest annually at ten per cent, the payee may sue for and recover the 
interest at the expiration of each year. Walker vs. Kimball, 22 Illinois 
Reports, 637. 

98. Under contract of guaranty on a Qote, the guarantor may, if he 
chooses, limit his liability ; if he does not do so, the general liability at- 
taches, and prote^ or suit is unnecessary. Hancb vs. Miller, 21 Illinois 
BeportSy 636. 

99. A party who endorses a note in blank, gives the holder of it a right 
to fill up the assignment at any time before it is offered in evidence, with 
any character of assignment that is usual and customary. Ibid. 

100. Whether an unauthorized guaranty written over a blank endorse- 
ment would vitiate an assignment Quere ? Ibid, 

101. Where it is designed to recover against the endorser of a note, 
action must be brought against the maker at the first following term of 
any court having jurisdiction, although there may not be ten days be- 
tween the time the note falls due and the commencement of the term. 
Chalmers vs. Moo re, 22 Illinois BeportSy 369. 

102. As an evidence of diligence against the maker of a note, an execu- 
tion should be levied on goods, and the right of property therein tried, if 
the goods are in the possession of the maker. Ibid. 

103. Diligence requires the issuance of an execution in the county 
where the judgment shall have been rendered. Ibid. 

104. Property in the possession of the maker of a note should be sold 
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subject to the claims of others, so that the rights of parties may be as- 
certained. Ibid» 

105. Notice and protest may be proved by any other competent evi- 
dence, as well as by the notarial protest. Eddy vs. Peterson, 22 Illinois 
Reports, 535. 

106. In an action on a note, a plea which sets up that the maker, being 
indebted to A., was to pay oflf any debts due from A. ; that he gave the 
Dote sued on to B., payable to C, under the belief that A. owed B. the 
sum payable by the note, when the fact was otherwise, and that B. had 
the note endorsed after due by C. to D., who brings the action, and that 
DO consideration passed between any of the parties, all of whom were 
privy to the facts, and that said note was held for the use of B., will be 
good on demurrer. Merrill vs, Randall, 22 Illinois Reports, 227. 

107. In an action on a note, a plea which sets up that the maker and 
payee of the note were owners of land, and that the payee took a con- 
veyance of the land, in order to sell it on joint account, and gave the 
note as -security for the prompt payment of the purchase-money, when 
the land should be sold, that it remained unsold, <!^c., the payee being 
anxious to sell, di^c, is good, as showing a want of consideration. Marsh 
v«. Bennett, 22 Illinois Reports, 313. 

108. The omission of the words, "or order," or bearer, in the declara- 
ration upon a promissory note, does not constitute a variance. Critten- 
den t;^. French, 21 Illinois Reports, 598. 

109. In an action on a promissory note, the defence set up in the plea 
was, that it was given in part to avoid suits upon certain alleged forged 
and fraudulent drafts which were endorsed by the defendant. A demur- 
rer to the plea was overruled, with leave to plaintiff to traverse the 
plea. "Walker, J., dissenting. Winston vs, McFarland, 22 Illinois 
Reports, 38. 

110. In an action against an endorser, if he pleads that the maker had 
property liable to execution, which was known to the judgment creditor 
and the sheriff, and they fraudulently designed, <fec., to harass the en- 
dorser, and returned an execution, no property found, it will not be de- 
murrable. And a party, after such a plea had been overruled on demur- 
rer, might not expect to be permitted to make proof of similar facts, un- 
d^ the plea of the general issue, and will, therefore, have good reason 
for not offering the evidence. Hamlin vs. Reynolds, 22 Illinois Re- 
ports, 207. 

111. If an execution is relied on, as proof of diligence used in the 
collection of a debt, the process should remain in the hands of the officer 
for its whole life ; or the fact of the uselessness of its so remaining, 
should be pleaded. No presumption will be indulged, that the money 
could not be made, during the remainder of the days it had to run, after 
return was made. Ibid. 

112. Where a party has purchased a reaper which had been in his use, 
for a less price than the value of a new machine, and has given his note 
for the purchase-money, he cannot defeat the payment of the note, on the 
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groQnd tbat a subsequent promise was made by an agent of the vendor 
to do some repairs to the machine. Buntain vs. Duttok, 21 Illinois JRe- 
portSf 190. 

113. It is no defence to an action on a note, that it was given to the 
payee in lien of three other notes, given to tiie husband of the payee. 
The widow might be acting as executrix, in her own wrong, or might be 
the heir; in either case, the notes surrendered would be satisfied. 
Riley vs. Loughret, 22 Illinois Reports^ 97, 

114. A party to a note as surety, afterwards becoming principal to an- 
other note covering the same, with other indebtedness with a different 
party, may set up the defence of usury to the first note. Safford vs. 
Vail, 22 Illinois BeportSj 327. 

115. Where a note of a firm is taken in satisfaction of a claim for 
work and materials furnished to one of the partners, and the settlement 
is made in accordance with the usual mode of doing business between 
the parties, a mechanics' lien cannot afterwards be sustained for said work 
and materials. Benneson et al. vs. Thater et al,, 23 Illinois Re- 
ports^ 374. 

116. Where it appeared that A. and others gave their notes to B., to 
satisfy a debt due from C, and that the note was usurious, any pretence 
that it was otherwise will not avail the payee. Nickerson vs. Babcock, 
23 Illinois Reports^ 561. 

117. The acceptor of a bill and the drawer of a note are the principals; 
the endorsers are sureties. Divbrsby vs. Moor, 22 Illinois Reports^ 330. 

118. Neglect to bring suit against the drawer of an accommodation 
bill, on request by the acceptor to do so, does not discharge the ac- 
ceptor. Ibid. 

119. An accommodation acceptor of a bill cannot set up, as a defence, 
that he never received any consideration. Di verse y vs. Loeb, 22 Il- 
linois Reports^ 393. 

120. The acceptor of an accommodation or other bill of exchange is 
the principal debtor, and giving time to the acceptor does not discharge 
the maker. Diversey va. Moor, 22 Illinois ReportSj 330. 

121. The assignee of a note is, in equity, regarded as the purchaser of 
all the securities and remedies attached to it ; and may pursue them gL 
his discretion. So may the assignees, in succession, of separate parts of 
the same debt Yansant vs. Almon, 23 Illinois Reports, 30. 

122. The assignee of the first due of several notes secured by mort- 
gage has a priority of claim, and can foreclose and sell. The holders of 
uie other notes can redeem in succession, according to privilege. Ibid. 

123. A creditor by note and mortgage may pursue several remedies 
until his debt is satisfied. Ibid. 

124. A judgment on a note secured by mortgage, which remains un- 
satisfied, is no bar to a proceeding to foreclose, or we two suits may be 
pending at'the same time. Ibid. - 
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125. A strict foreclosure of the mortgage does not extinguish the 
debt, unless the valae of the land is equivalent to the indebtedness. Ibid. 

126. The statute authorizing a party to prove total or partial failure of 
coDsideration of note, does not go to the extent of authorizing proof to 
change its terms. Walters va. Smith, 23 Illinois BeporU^ 342. 

127. An endorser is not a competent witness to impeach a note he has 
assigned. Ibid. 

128. A plea of fiiilure of consideration to an action on a promissory 
note, which avers that the payee of the note was to plant a hedge, which 
shodd become a complete protection within a given time, and that it was 
out of the power of the payee to perform Ids contract, is good. Ed- 
WASDB vs. Pylx, 23 Illinois MeportSj 354. 

Vn. Indiana. 

129. Suit by the State Bank of Indiana, for the use of the branch at 
New-Albany, upon a promissory note. Before the determination of the 
suit, the charter of the State Bank expired ; but before that Ume, the 
Bank of Salem had become the purchaser of the note sued on. A sup- 
plemental complaint was filed, showing the transfer, and alleging that 
the note was given for the purchase-money of a certain lot, sold by 
the State Bank to the defendant, and that a deed has been tendered be- 
fore suit was brought, which had been handed over to the Bank of Salem. 
Heldy that the right to keep up and make good the tender, by a delivery 
of the deed, passed to the iBank of Salem, as an incident to the assign- 
ment of the note. Ths Bank of Salbm vs. Caldwell, 16 Harri- 
souy 469. 

130. Suit upon notes made in Ohio, and payable with 10 per cent in- 
terest. Judgment for the amount of the notes, with the stipulated in- 
terest. Heldf that as the notes were payable generally, they were payable 
everywhere, and not specially at the place of residence of the makers. 
Enqler et al. vs. Ellis, 16 Harrison^ 475. 

131. If the notes were payable in this State, they would still be good 
for the stipulated interest, unless that rate was prohibited by the law of 
Ohio, which was not made to appear. Ibid. 

132. Where the endorsee of a promissory note alleges in his complaint 
that the note was endorsed to him by the payee, and sets out a copy of 
the note, with a blank endorsement, he may, on the trial,, fill up the en- 
dorsement, or may recover without filling it up. Moore t;^. Pendleton 
tt al.y 16 JSarrisoHy 481. 

133. Where an assignee of a promissory note allies an assignment of 
the note to him by endorsement, he must set out a copy of the endorse- 
ment to him with his complaint. Connard i'^. Christie, 1 6 Harrison^ 427. 

134. Where, in a suit by the payee of a promissory note, the note is 
given in evidence, the defendant may give m evidence endorsements of 
payments thereon, though unsigned, without proof of the handwriting in 
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which they are made ; the burden being on the plaintiff, from whose pos- 
session the note comes, to explain by whom, and for what purpose, the 
endorsements were made. Brown vs, Gooden, 16 Harrison, 444. 

135. Suit by an assignee upon a promissory note. The complaint 
averred that the defendant executed the note to the payee, who endorsed 
it to the plaintiff. Answer : That the endorsement of the note was with- 
out consideration, and for the purpose of avoiding answers to interroga- 
tories, and that the plaintiff had no interest in the note. Held, that the 
legal conclusion from the averments of the complaint was, that the legal 
ownership of the note was in the plaintiff, and it was not enough for the 
defendant to controvert this legal conclusion, without specially contro- 
verting the facts upon which it rested, or showing other facts inconsistent 
therewith ; as that the real interest remained in the payee, or had passed 
from the plaintiff to a third person. Elder vs. Smith, 16 Harrison, 466. 

136. But where the maker is informed that the note has been already 
purchased, and promises the assignee to pay it, he is not estopped to con- 
test its validity, as the promise could not have been intended to induce 
the jpurchase, even though it should appear that the note was not, in fact, 
purchased until afterwards. Morrison et al. vs. Weaver et aL, 16 JSar- 
rison^s {Indiana) Reports, 344. 

1 37. Suit against the owners of a steamboat upon certain bills and notes 
made and accepted by the master, and purporting to have been given for 
the use of the boat, for insurance, &c. H^ld, ih^i prima facie the master* 
had no authority to bind the owners to the payment of the bills or notes. 
•HoLCBOFT et al, vs, Wilkes, 16 Harrison, 873. 

138. He had no right as master, though himself a part owner, to in- 
sure for the other joint owners. Ibid, 

189. Suit against the makers and endorsers of a promissory note, made 
and payable in Illinois. Held, that as the note was not payable to order 
or bearer in a bank in this State, no cause of action was shown, under 
our law, against the endorsers. Brown vs, Btjnn, 16 Harrison, 406. 

140. If the endorsements were made in Illinois, and governed by the 
law of that State, such law should have been pleaded. Aid, 

141. The court, sitting as a jury, may infer from the face of a note 
payable " at the branch at Fort Wayne of the Bank of the State of In- 
diana,'* that it was intended to be payable at the " Branch at Fort Wayne 
of the Bank of the State of Indiana." Miller et al. vs. Powers et al, 16 
Harrison^ 410. 

142. Suit upon a promissory note. Answer: That the note was given 
for a part of the purchase money of a saw-mill, and the assignment of a 
subscription for the purpose of rebuilding the same ; that the vendor rep- 
resented that the mill and machinery were perfect, and the subscription 
valid, and worth $300. That in fact the mill, machinery and subscription 
were of no value to defendant, and the note sued on was the last one 
given. Held, that the answer was bad on demurrer. Thompson vs. Voss, 
16 Harrison, 2^97. 
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143. Where promissory notes are pleaded as a set-off, a replication de- 
nying the defendant's title to the notes, and particularly setting out the 
facts showing the title to be in another, is good. Beilly et al, vs. Ruck- 
EB, Executrix, 16 Harrison^ 303. 

144. Where a lease of land is for a term within the statute of frauds, 
and for that reason required to be in writing, and the lessee executes 
notes to the lessor for the rents, and takes possession of and occupies the 
premises leased during the term, the question whether the contract could 
have been enforced if either party had refused to perform it before the 
expiration of the term, is not involved, and the lessee is liable to pay t^e 
notes. Gibson et aL vs, Wilcoxen, 16 Harrison^ 333, 

145. Where the maker of a promissory note, being informed that a 
third person is about to purchase the note, promises to pay it within a 
given time, and thereby induces the purchase, he is estopped from con- 
testing its validity. Morrison et al, vs. Weaver et a/., 16 Harrison^ 344. 

146. As the evidence is not in the record, this court cannot say that 
any thing was shown tending to impeach the returns ; and if not, they 
might, when legitimately in evidence, be taken as conclusive in the given 
case. Dawson vs. Walls, 16 Harrison^ 269. 

• 

147. Suit upon a promissory note. Answer : That the note was given 
to the payees thereof, at the request of one A., in settlement of an affair of 
bastardy ; she, the said A., being then pregnant with a child begotten by 
one of the makers of said note ; that a large sum, to wit, five hundred dollars, 
had already been paid, and that said bastard child died at birth. Heldy 
that the mother being pregnant at 'the time of the execution of the note, 
had then a present right of action, and her promise not to bring the action 
was a good consideration for the note, which the death of the child did 
not in any degree affect. Harter et al, vs, Johnson, 16 Harrison^ 271. 

148. Where an assignee takes a note, upon the representation of the 
maker that it will be paid, or is good, the latter is estopped to defend 
against the payment of the note. Wright vs, Allen, 16 Harrison^ 284. 

149. The possession of a notfe by the payee is prima facte evidence 
that he is the owner of it, although there may be on the . note a special 
endorsement of it by him to a third person ; and he may, if he thinks 
proper, strike the name of such endorsee from the note. Mendenhall 
et al, vs. Banks, 16 Harrison^ 284. 

160. Where, at the time of the execution of a note not governed by 
the law-merchant, but still negotiable, third persons place their names on 
the back of it, in the absence of the prior endorsement of the payee, their 
liability is prima facie that of endorsers ; and there would be no variation 
in this rule when applied to notes negotiable by the law-merchant. Sny- 
der «;5. O ATM AN et a/., 16 Harrison^ 265. 

151. Where endorsers place their names upon the back of a negotiable 
note at the time of its execution, in the absence of the prior endorsement 
of the payee, perhaps parol evidence is admissible to rebut their prima 
facie liability as endorsers, and show it to be that of makers ; but where 
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the payee first endorses the note, evidence is not admissible to rebut btlcIi 
prima facie liability of the subsequent endorsers. Ibid. 

152. Suit by the assignee of a promissory note against bis assignor, 
alleging the insolvency of the maker. A judgment had been obtained on 
the note against the maker, and executions returned nulla bona, but due 
diligence had not been used in bringing the suit Arieto^ : That dili- 
gence had not been used against the maker of the note, who, long affcer 
the time when a judgment might have been obtained against him, had 
property subject to execution. The executions issued on the judgment 
against the maker, and the returns of the officer, were offered in evidence, 
and objected to by the assignor, on the ground of irrelevancy. JTeld, that 
as it does not appear but that the judgment on which the executions 
issued was ffiven in evidence without objection, and as the executions and 
returns might tend to show insolvency at a given, though immaterial time, 
the court cannot say the evidence did any harm. Dawson vs. Walls, 16 
Harrison^ 269. 

153. £., as trustee of Indian Creek Township, having obtained a judg- 
ment against F. and G., upon which an execution had been issued and a 
levy m^e, took from them and others, as their si^reties, a note for the 
amount of the judgment, conditioned that the sale on the execution should 
be postponed until the maturity of the note, and that payment of it should 
satisfy the judgment Meld^ that the trustee, being entrusted by statntd 
with the management of the pecuniary •concerns of the township, had 
power to make the agreement Philips et al» vs. East, Trustee, &c* 254. 

154. The payment of the note, or of the judgment obtained thereon, 
would authorize satisfaction to be entered on the original judgment Ilnd. 

155. The master of a boat has no power, simply as such, to endorse or 
execute bills and notes binding the owners. Holgroft et al, vs, Halbbbt, 
16 Harrison f 256. 

156. Notes payable to order, but not at a bank in this State, though 
negotiable, arc not governed by the law-merchantas to diligence against 
ms^ers and rights of defence. Sntder vs, Oatman et aL^ 1 6 Harrison, 265. 

157. The expression, '' Chartered Bank," was inadvertently used in Mix 
vs. The State Bank, 13 Indiana Reports^ 521, in stating what notes are 
put by the statute on the footing of inland bills of exchange. lUd. 

158. Where the names of endorsers appear upon a note without any 
date, the endorsements will be presumed to have been made at the date 
of the note. Ibid, 

159. The makers of the note were estopped to deny the legal existence 
of the State Bank of Ohio at the time the note was given. Hall vs, Har- 
ris, 16 Harrison J 180. 

160. In a suit by the assignee of a promissory note against the maker, 
a judgment recovered against the maker as garnishee in an attachment 
proceeding against the payee or any prior holder of the note, may be 
pleaded in bar of the suit, if the judgment was rendered before the maker 
had notice of the assignment Shetler vs, Thomas, 16 Harrison, 223. 
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161. Suit upon a prominoiy noteu Answer : That the note was given 
in consideration that plaintiff had repaired, and wonld further repair, a 
threshing machine, and that he had fiidled, though often requested to 
make such repairs. Mtld^ that the phu% of making tiie repairs wonld be 
the shop of plainti£^ and ihe answer should hare shown that the machine 
was placed there, and the repairs requested. Mountjot vs. MuLLiiuv, 
16 AarrisoUf 226. 

162. Where a party places his name upon the back of a negotiable 
promissory note, creating a liabilitj in fiivor of the payee, the presump- 
tion is that he intends to assume the liability of an endorser, and nothing 
more; but this presumption may be controlled by parol evidence, show- 
ing that he, in met, intended to assiime the liability of a maker, in which 
case he will be regarded as a joint maker. SillcI aL vs, Lbsub, 16 JTbr- 
risony 236. 

163. Where a party is shown to hare signed a note as a surety , he may 
be chaiged as a joint maker. Ibid, 

164. Where the maker of a promissory note is inquired of by a person 
proposing to take an assignment of the note, as to the validity tDereo( 
and answers that he has no defence against if^ he is estopped from setting 
up any defence against such person or his assignee. Bosx vs, Tikflx^ 10 
EarrisfnCs {Indiana) Beporis, 37. 

165. The consent of the endorser of a promissory note that suit affaintit 
the maker may be postponed, need not be in writing, nor based on a 
consideration, in order to continue the liability of the endorser. Faks 
vs. Kubstsad, 16 Harrison^ 91. 

166. Where time has been granted, and the license is afterward r(3- 
voked by the endorser, the endorsee must bring suit against the makor 
within a reasonable time after notice of such revocation ; as the case then 
stands, as to future time, as if no such consent had been given. Ihid. 

167. Suit for the foreclosure of a mortgage. Answer : That the notes 
and mortgage, though executed to the plaintiff alone, were given for goods 
purchased of a mercantile firm of which plaintiff was a member ; that the 
other co-partners had never assigned their interest in the debt toplaintiff, 
and that the real beneficial interest therein was in said firm. Meld^ that 
the defendant was estopped, by the execution of the notes and mortgage, 
to plead the matters set up in his answer. Fbench et at. vs, Blanchard, 
16 Harrison, 143. 

168. Suit upon a promissory note, dated at Piqua, Ohio, and payable 
at the branch of the State Bank of Ohio at that place. Held, that the 
note bore on its face presumptive evidence that it was made in Ohio. 
Hall vs. Harris et aL, 16 Harrison, 180. 

169. A notarial protest is presumptive evidence of the manner and 
time of presentment as stated therein, and is therefore evidence in a suit 
on the bill Dicksrson vs. Turner, 12 Indiana Beports, 223. 

170. It is a question of law, to be discussed only after it has been ad- 
mitted, whether the facta therein stated are a good presentment Ibid. 
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171. And evidence aliunde is admissible to show circnmstances which 
made the particnlar form of presentment adopted and stated, good and 
legal. Ibid. 

172. It seems^ that mere accommodation drawers are entitled to notice 
of protest, even thoogh there were never any fands or credits in the draw- 
er's hands, if they expected their principal, also as a drawer, to provide 
fands. Ibid* 

173. The admission by an accommodation drawer that he is liable as 
surety, and that the debt is just, is evidence of sufficient protest and 
notice. Ibid, 

174. The Indiana statute, giving five per cent damages on any bill of 
exchange drawn upon any person out of the State, does not apply to a 
bill drawn in the State of Ohio, Campbell vs, Swaset, 12 Indiana i2^ 
portSj 70. 

175. An admission by one joint-drawer, even though an accommoda- 
tion drawer, of his liability on 'the bill, thus impliedly admitting suffi- 
cient demand and notice, binds his co-contractors, the bill itself showing 
a joint contract. Dicksrson vs. Turner, 12 Indiana, Reports^ 223. 

176. But an admission, in pais^ by a drawer, (not evidence given in 
the case by him,) that the other defendant is the principal drawer, will 
not authorize an order to the sheriff to satisfy the execution first out of 
the goods of the alleged principal drawer. Ibid. 

177. 2 Revised Statutes, page 44, section 81, as to defences against as- 
signees of notes, applies only to bona fide assignees. Hubler v«. Pul- 
LSN, 12 Indiana Reports^ 567. 

178. A. gave his note, dated April Ist, 1852, to B., with 0. as surety. 
In November, 1856, C. gave B. written notice to sue the note. But A. 
had then left the State, and he never returned to it^ but died in Ohio, 
leaving no property, and having no administrator in Indiana. At the 
second term of the Court of Common Pleas, after receiving the notice, B. 
sued C. C. defended, on the ground that he had not been sued at the 
first term after notice ; but it was held^ that the notice to sue did not 
operate as a requirement to sue the surety ; that a suit against the surety 
was not necessary to secure any rights against the principal, as he could 
have paid the note at any time without suit, and then proceeded against 
the. principal. Neither was the payee bound, upon notice, to follow the 
principal out of the State. Kowe ve, Bdtchell, 13 Indiana Reports^ 381. 

179. A promissory note, payable at a bank out of this State, is not 
governed by the law-merchant, like a bill of exchange, but the separate 
remedy against the maker must be exhausted before the endorsers will 
become liable, unless there be an excuse for failure to seek such remedy, 
which excuse, if it exist, must be duly alleged. Mix vs. Stats Bake, 13 
Indiana Reports^ 521. 

1 80. Although the endorsee of a promissory note, assignable under the 
statute, is not allowed to sue the endorser, unless he has used due dili- 
gence against the maker for the recovery of the note, still he may allege 
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and prove an excuse for not nsing rach dfligeq^e. M^sshall vs. Ptsatt, 
13 Indiana BeportMj 255. 

181. A. agreed to erect for B. a building, to be wholly completed by 
November Ist, 1856. K advanced to A., at the same time, $2,000, and 
A. gave his note for that amount, with C. as surety, with the agreement, 
that the conapletion of the building according to the contract shonld be 
accepted in satisfiKtion of the note. Sabseqaently, without the know- 
ledge of C, a further agreement was made between A. and B., that A. 
shonld put an additionid story on the building for a further consideiationi 
bnt the time was not extended ; and in a suit on the note against C, the 
snrety, it was Ae2i, tha^ the second contract so increased the difficulty 
and expense, and tended io delay the completion of the first, as to mate- 
rially smect its execution, and so the sui^ was discharged* Zimmxr- 
MAK vs. JuDAH, 13 Indiana BeporUj 286. 

182. Time given to a principal in a. promissory note, without the con- 
sent of the suzety, upon a void, usurious contract, does not discbarge the 
surety. Goonem vs. Palmxh, 13 Indiana Beports^ 45*1, 

183. Where, contemporaneously with the transfer of a note by the 
payee, other parties write their names under his signature^ the v become 
thereby liable as endorses, and parol evidence is not admif sibio to vary 
their liability. Yoas vs. HcBar, 13 Indiana Beparts^ 651. 

184. To a suit by the assignees on a promissory note, the answer was 
payment to the assignor and set-off before assignment, and that when 
the defendants paid and satislhsd the note, as previously set forth, the 
assignor was owner, and promised to deliver it to the defendants, but did 
not, so that the plaintiff had not any legal title thereto, with- a prayer, 
that the assignor might be made a party. Held, that the last paragraph 
was bad as an answer, and that issue need not be taken on it, because it 
was, at most, a repetition of the two former defences ; that it was bad 
as a petition for the joinder of the assignor, as a new party could not be 
joined, in order to settle a controversy between him and the defendants, 
in which the original plaintiffs had no interest, and that it was not proper 
to join him without good cause, as the plaintiffs would thereby oe de- 
prived of an important witness, otherwise competent Fsear vs, Bryak, 
12 Indiana Heparts, 343. 

185. An answer, that the note sued on had been delivered by the 
plaintiff to A., with authority to collect and apply it to a debt by the 
plaintiff to him, and therefore that the plaintiff is not the owner, is |u>od. 
QiLLESPiE vs. Fort Wayhb, &c., RaixtBoai) Compaht, 12 Indiana Me- 
ports, 398. 

186. A general plea of failure of consideration is bad. Smith vs. 
Baxter, 13 Indiana Reports, 151. 

187. Unauthorized credits endorsed upon a promissory note may 
properly be obliterated by a payee. Burtch vs. Dbnt, 13 Indiana. Rs' 
ports, 542. 

188. Under the laws of Indiana an endorsee may bring a joint action 
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against the immediate and /emote endorsers. Mabshall vs Pteatt, 13 
IndiaruL BeporUy 255. 

189. A complaint on two promissory notes, concluding 'Hhat the same 
remain dae and unpaid, plaintiff therefore demands judgment for $800,'' 
was held sufficient* Gaox vs* Woodruff, 13 Indiana Beports^ 293. - 

190. To a suit on a note, the answer was, that it had been assigned be- 
fore suit to one Coopsr, whose Christian name was to the defendant^ 
unknown, and interrogatories to the 'plaintiff were filed, by which, andt 
by which alone, as the defendant alleged, he could prove the allegation, 
and he thereupon asked a continuance until the interrogatories could be 
answered, which was refused. Held^ that the answer was uncertain 
and bad, and the judgment was sustained. Dotlx t^^. Watt, 12 Indiana 
EeportSf 342. 

191. In an action on a note given for goods purchased, an answer that 
part of the goods were injured and of no value, is bad, without an alle- 
gation of fraud or warranty ; or that part of the goods were never re- 
ceived, or are wanting, is bad, unless }t be also alleged, that this is 
through the fault of the plaintiff. 13 Indiana Beports^ 151. 

192. If, in a suit by an endorsee against immediate and remote en- 
dorsers jointly, the complaint, to show failure of consideratiou, averred 
that the defendants had due notice of the suit against the makers, an 
answer, traversing such allegation, is good. Marshall vs> Ptxatt. 13 
Indiana Reports, 255. 

193^ A. sold land and took in part.payment a note payable to B., who 
assigned the note, with notice of the consideration, to C, at whose request 
the maker afterwards took back the note, and gave in exchange two 
smaller ones. In a suit on one of these the maker set up the defence, 
that the title to the lands, for which it was given, had failed in part 
This was held a good defence. Brat vs. Pearsell, 12 Indiana Be- 
ports, 334. 

194. A sale of liquors in 1856 is a good consideration for notes. 
Holmes vs. Ebersole, 12 Indiana Beports, 392. 

196. Where the treasurer of an insurance company drew orders upon 
the company, which were accepted by the secretary, although such 
orders were void, as being intended to circulate as bank bills, it was never- 
theless held, that one who, at the request of the treasurer, redeemed 
such orders, might recover the amount of a promissory note given him 
by tlm treasurer, to reimburse him for the money advanced for such re- 
dempuon. Wright vs. Hughes, 13 Indiana Beports, 109. 

196. It is not a sufficient answer to a suit on a promissory, note, that 
it was given for services rendered and materials furnished in the prepara- 
tion of a lottery which the plaintiff knew to be illegal. Higgins vs. 
Miner, 13 Indiana Beports, 346. 

197. A complaint against an endorser must allege demand and notice, 
or an excuse therefor. Blacklegs vs. Bekedict, 12 Indiana Be- 
portSf 389. • 
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198. A. drew a bill of exchange npon the firm of A. & Co., in favor 
of C, which C. endorsed to A. & Co., and they to the bank. Suit by 
the receiver upon the bill. Answer by A. and C. that the bill was exe- 
cuted and discounted for the use of A. Ss Co., and that C. was only an 
accommodation endorser; that at the time the bill became due, and be- 
fore the appointment of the receiver, the bank \^as indebted to A., for 
the use of A. & Co., in the sum of $260, for money had and received for 
their use ; and in a further sum of $250, for money deposited by one T., 
for the use of A. &; Co. Held, that the answer substantially alleged the 
indebtedness to be due from the bank to A. & Co. Larrimore et al. 
v«. Heron, Receiver, &c., 16 Harrison^ 8 (Indiana) Reports, 360. 

199. As A. & Co. were the principal debtors, an indebtedness from the 
bank to them could be set off against the bill sued on ; and the statute 
allows the defence to be made by the principal or any other defendant 
Ibid, 

200. Suit by an endorsee of a promissory note against a remote en- 
dorser, alleging ihe insolvency of the makers. Answer: That, at the 
time of making the endorsement, defendant took from his endorsee a 
writing, showing that the note was assigned without recourse. The 
court instructed the jury, that a party receiving a negotiable note or bill 
of exchange, before maturity, in good faith, in the usual course of busi- 
ness, and without fraud, is not bound by equities which exist between 
the parties, of which he had no notice. Held, that the instruction was 
erroneous. March etal. vs, Sheldon, 16 Harrison, 491. 

201. Where the drawee of a bill of exchange accepts the bill, the pre- 
sumption is that he has funds of the drawer in his hands to the amount 
of the bill, but that presumption may be rebutted. Dickerson et al vs. 
Turner etal,, 15 Harrison, 4. 

202. The drawee may show that he accepted and paid the bill for the 
accommodation of the drawer, and the law will th^n imply an undertak- 
ing on the part of the drawer to indemnify the acceptor, who, on such 
implied obligation, may have his action against the drawer. Ibid. 

203. If one of several drawers of a bill joins in it as principal, and the 
others as sureties for him, and the drawee, with a knowledge of these facts, 
accepts and pays it, without any funds of the drawers in his hands, there 
is an implied obligation on the part of all the drawers, sureties as well as 
principal, to indemnify him, and he may have his action against them all, 
as for money paid to their use. lUd, 

204. The contract of the drawer of a bill of exchange, as to its con- 
struction and legar effect, is to be governed by the law of the place where 
the bill is drawn ; that of the acceptor, by the law of the place where the 
bill is payable. Hunt et al. vs. Standart et al., 15 Harrison, 33. 

205. A party may purchase a bill of exchange at any rate of discount ; 
but if it be shown that the transaction was not in its inception real, but 
a mere device to evade the statute against usury, the money advanced 
will be regarded as a loan. Vail vs. Hsustis, 14 Tanner's (Indiana) 
Reports, 607. 
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206. Where the bill was drawn by a partner npon the firm, to his own 
order, and accepted by him in their name, and endorsed to another, the 
question whether the payee could maintain a suit upon it at maturity is 
immaterial in determining the character of the transaction. Ibid, 

207. Payments made by the drawer of a bill of exchange, after the dia- 
honor of the bill, are, at least, prima facie evidence of his liability thereon. 
Washer vs. White et ai, 16 HarrieonCe {Indiana) Reports^ 136. 

208. Suit by the payees of a bill of exchange against the drawer and 
acceptor, the bill having been endorsed by the payees and returned un- 
paid. The drawer answered, that he, together with the said payees, were 
sureties for the acceptor, and known to each other as .such, and that he 
bad paid his contribdtive share to the holder. The court instructed the 
jury that the drawer was liable to reimburse the payees, notwithstanding 
he may have been only an accommodation drawer, and that the plaintiffs, 
as endorsers, having mutually contributed to pay the bill, could, by mutual 
consent, have their names inserted as payees m the blank left for the name 
of the payee. Held, that the instruction was erroneous, for assuming 
that the plaintiffs were not original parties to the bill, but endorsers only, 
and that a blank had been left in the bill, as to the name of the payee, 
which was filled up after its dishonor. Kortefetsr et al, vs. List, 16 
Harrison^ 295. 

209. If a bill or note be endorsed as collateral security, that is an ad- 
equate consideration to enable the party to sue thereon, though he ad- 
vanced no new credit on the bill or note. Rowb vs, Haines, 16 Harris 
son, 445. 

210. The assignment of promissory notes, secured by mortgage, carries 
with it the mortgage security. Garrett vs. Puckbll, 15 Harrison, 485. 

211. A. assigned to B. two promissory notes on C, in consideration 
of which B. executed to A. his two promissory notes. Contemporaneously 
with this transaction, a written agreement was entered into between the 
parties, by which B. undertook not to enforce the collection of C.'s notes, 
until the notes given by him to A. should be demanded in writing.; and 
A. bound himself not to transfer B.'s notes. Suit by B., alleging that A. had 
transferred his notes ; that C. was insolvent, and his notes worthless, and 
that he had made no effort to collect the same ; offer to surrender the 
notes of C. to A., and prayer that his, B.'s notes, might be surrendered and 
cancelled. Held, that the notes of B. were based upon a good considera- 
tion, and that the agreement between the parties did not make the liabil- 
ity of B. to pay his notes dependent upon nis enforcing the collection of 
the notes of C. Morton vs. Noble, 15 Harrison^ s Imports, 608. 

212. If either party had violated the agreement, an action would lie by 
the other to recover whatever damages he may have sustained; but such 
breach would not affect the right of the other party to the notes given or 
transferred to him. Ihid. 

213. A. could legally transfer the notes of B., and the agreement could 
not affect the validity of the transfer. Ibid. 

214. Where three of five notes had been paid with usurious interest, 
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and suit was brought upon the rwnMning two, which were not uarioosi 
the coart dedocted the asmioos intetest paid upon the former iiotes» with 
ten per ceet^ ^hereon, and gave plMntiflf costs^ HM^ eonect. Bbau- 
cnAMP vs. Lkaoas, 14 Tammi't (Imdiana) Reports^ 401. 

21 5. If A. sell goods to R and O., and take their notes for payment^ a 
wager between B. and C. to determine which shall pay the notes, A. not 
being a party to the wager, cannot affect A.'s nght of action against them. 

216. Payments, in order to extinguish a bill of exchancre, most be 
made to the real owner of it Woodworth r«. Elliott, 13 Indiana JBe- 
porU^ 516. 

217. A mere ayerment, in an answer to a soit on a bUl of exchaiigei 
that the plaintiffit are the agents of the payees, and therefore liable to 
equities, is insufficient, as it may have been passed to them in payment; 
it shoold be averred that they are agents for the collection thereof, 12 Inn 
diana Reports^ 567. 

218. An answer setting np that the bill was for goods sold with war- 
ranty, whicb has been broken, and that the plaintiff took with know- 
ledge of the warranty, is bad, as it should also all^[e knowledge of the 
breach. Ibid, 

219. In a snit by the assignee of a promissory note against the maker, 
an answer averring that the- assignor is the real party in interest, without 
setting np facts to show such to be the case, is bad on demurrer, and in- 
terrogatories based upon such an answer will be struck out. Luno et aL 
vs. Sims et al.^ 14 Tanner's (Indiana) Reports^ 467. 

220. A complaint on a promissory note, averring the loss of the note, 
with an affi^a^it of its loss and contents, is sufficient, without a copy of 
the note. Clbvelakd vs, Roberts, 14 jTann^, 511. 

221. Where the trial in such case was by the court, Held^ that the 
affidavit was prima facte sufficient evidence of the loss of the note ; and 
that, with the testimony of a witness to the contents, would support a 
finding for the plaintiffi Ibid. 

222. A rail-road company have power to take notes, originating in a 
transaction, or to secure an indebtedness, within the scope of their corpo- 
rate undertaking ; and as a general proposition, a corporation has power 
to assign a note that it has power to take, Hardt vs. Merriwbatbkr, 
14 Tanner's Reports^ 203. 

223. Bepresentations that the company have stock enough to com- 
plete the road, and would do it in two years, are too vague to constitute 
a defence to a suit on notes given for an instalment of a subscription. Ibid. 

224. Suit upon a note. Answer: Without oath, denying the execution 
of the note. Demurrer sustained. Held^ that the answer made a good 
issue, but did not put the plaintiff upon proof of the execution of the 
note. The demurrer to it was erroneously sustained. Wade vs, Mus- 
8LEMAN, 14 Tanner's {Indiana) Reports^ 362. 

225. In a suit upon a note by an assignee, he should aver in his com- 
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Eiaint tbe mode in which the assignment in the given case was executed ; 
ecause if it was by delivery, he mnst make the assignor a party ; bnt if 
it was by endorsement, he need not. Barcus etal, vs. Eh^ns, 14 Tan- 
ner^s Reports^ 381; 

226. The makers ot a promissory note to an infeuit cannot plead the 
infancy of the payee in a suit against them by his endorsee. Frazisr 
et aU vs. Masse Y, 14 Tanner^ 382. 

227. Suit by the assignee upon notes. Answer: Want and failure of 
consideration, and fraud. Reply: Estopped in pais in this, that plaintiff 
took the assignment of the notes for a consideration paid, and upon a re- 
presentation of defendant, made during the negotiation therefor, that the 
notes were valid. It did not appear that plaintiff purchased them on the 
faith of the representation. It did appear that they were ^ven upon an 
executory consideration, and that the services had not been performed at 
the time of the assignment, which plaintiff knew ; and that he also knew 
the notes were obtained by fraud. Held^ that the estopped was not estab- 
lished. Black vs. Mitchell, 14 Tanner's Reports^ 397. 

228. A written promise to pay a sum of money was assignable by en- 
dorsement under the statute of 1838 ; and, therefore, where no considerii- 
tion for the promise was expressed, it was held that a valid consideration 
must be presumed. Tibbstts vs. Thatcher, 14 Tanner's {Indiana) Be- 
portSf 86. 

229. Where a person purchases property, and is to have a.dday of pay- 
ment upon executing his notes, if he fails to execute his notes the pur- 
chase, money is due immediately. Hats vs. Weatherman, 14 Tanner's 
{Indiana) Reports j 341. 

230. The execution of a note to a corporation admits i^ corporate 
character. Blake vs. Hollet, 14 Tanners {Indiana) Reports, 383. 

231. A corporation may authorize its proper officer to assign a note 
by delivery. Perhaps it would be within the general power of the offi- 
cers of a rail-road company to assign, in such manner as they deemed 
expedient, the choses in action of the company. Jbid; 

232. The fact that the charter of a corporation is annulled, after a note 
sued on has been legally assigned, would not deprive the plaintiff of a 
right already vested by a legal assignment of the note when the company 
was possessed of the power to make such assignment Ibid. 

233. In a suit upon a promissory note given for the purchase-money 
of land, an answer setting up a failure of title, without showing breach of 
covenant or fraud, is bad on demurrer. Lauohsry vs. McLean, 14 
Tanner^ s Reports, 106. 

234. If, in a suit on a promissory note, the consideration for a part of 
which the note was executed, was an agreement to convey a valid and clear 
title to land, which was not complied with, there is a failure of considera- 
tion, to the extent that the defendant has paid to perfect his title ; and hence 
the amount may be set up in defence, without regard to any question of 
notice of the time of assignment Holm an vs. Ckaigmilks, 14 Tanner's 
{Indiana) Reports, 177. 



235. A promisMWT note gma for a ooftdilioiial snbscriptioii of stoek^ 
is a waiver of the oooditioa. O^Doaaui to; Tbx £TaasTiiXB» Ac^ Rail- 
Road CoMPAarr, 14 Tammer^s {Imiinm) Mepori*^ 259. 

236. Soch a note, girea some time after the dale of the snbscriplioii, 
cannot be viewed as a fMot of the contract of sabseription. HiJL 

237. The taking of colktenls, to secure the payment of a promissoiy 
note, does not bar a suit upon it Mills d at vc Gocld <I alL, 14 7%mmtr^t 
{Imdi4ma) ReportM^ 27a. 

238. Where A. seDs prc^eitj to B., and B., bj agreement^ execates 
his notes to CL, the latter is entitled to sne on the notes ; and B. will not 
be allowed to set np the want of interest in the note of GL at the time it 
was ezecnted. Ststbss at. Sovqsb, 14 7*aaaer'« Report*^ S12« 

239. The connderation for the assignment of a note need not be neoes* 
sarily paid at the time, to render tiie assignment eomptete. Wolf el mL 
«f. Smith, 14 Tfunta's ReporU^ 3m. 

240. Promissory notes payable to order, or bearer, in a bank in this 
State, are alone made n^otiable as inland bUls of exchange. And a note 
payable to bearer, but not in a bank in this State, thon^ negotiable, is 
sabject to whatever defence or set-off, the maker of such note had before 
notice of assignment Woodwabd «I oi. m. Mathbwb, 15 MorrimufCt 
{Indiana) Reports^ 339. 

• 241. A written contemporaneous agreement, showing the consideration 
and conditions upon whica a promissory note was given, may, in a suit 
apon the note, be given in evidence as part of the same contract « P^ 

242. The administrator of the I^al holder of a note has the right to 
assign it Spsklmah vz. Culbkrtsok, 15 Harriwn^ 441. 

243. So, in a note payable to A. as the administrator of B.« the words 
''Administrator, d^c," may be regarded as descripiio pervmrn^ and a valid 
transfer be made by A. Ibid, 

244. A. transferred a note to B. by delivery, for a debt which was less 
than the amount of the note, and directed that the difference should be 
paid to his, B.'8 wife Hdd^ that the equiteble title to the note passed 
to B. by the transfer, and he could sue upon it without joining his wife 
as plaintiff Ibid. 

245. A promissory note was transferred by the following endorsement: 
^I assign the within note to A., to secure him as security to B." Held^ 
that the endorsei^cnt was snfScient to vest the title to the note in A., and 
to enable him to transfer the .note to another. Rows ve. HainxS) 15 
Harriwn^ 445. 

246. If there is no evidence to show where the endorsement was 
made, or where the note was delivered, the contract of endorsement is 
presumed to have been made in this State ; and this as well where the 
payee is a foreign corporation, as a natural person. Rosx vs. PrxsidkkTi 
&c., Thames Bank, 15 Harrison's (Indiana) Reports^ 292. 

247. Suit upon a note, a part of which was payable in a specific arti* 
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cle. Heldy that the instrament was a promissory note, assignable by 
statute. Fink vs. Maples, 15 Harrison^ 297. 

248. Suit upon a note, given for a retainer, and for services to be ren- 
dered by an attorney at law, in a certain prosecution for perjury. Sub- 
poenas were issued for defendant's witnesses, and a consultation held as 
to the sufficiency of the indictment, which resulted in the discovery of a 
defect, which being suggested to the prosecutor, he entered a nolle pro- 
sequi. The defendant pleaded a failure of consideration. Ifeld^ 1. That 
the retainer of the attorney was a good consideration for the promise to 
pay the stipulated amount 2. That as the attorney did all that was re- 
quired of him in the premises, and was not in default in the performance 
of his part of the contract, he was entitled to recover the amount of the 
note ; and evidence of the value of the services rendered was properly ro 
jeeted. PsarNiK<s(T0N vs. Nave et a/., 15 Harrison^ s {Indiana) Reports j 823. 

. 249. In a suit by an assignee upon a promissory note, alleged to have 
been endorsed to him by the payee, tne averment of an endorsement 
must be sustained by proof of a written endorsement, the assignor not 
being made a defendant. Stowe vs. Weir, 15 Harrison, 341. 

250. Suit upon notes, and the mortgage by which they were secured. 
While still holding the notes and mortgage, the payee had given his dne 
bill for a small amount to the payer. Held, that though the giving of 
the diie bill was prima facie evidence of a settlement of accounts, yet 
such presumption was rebutted, as to the payment of the notes, by the 
fact that the notes and mortgage were outstanding, and not surrendered 
or cancelled. Spencer vs, Chrisman, 15 Harrison^ s (Indiana) Heporti, 
215. 

251. A promissory note is prima facie evidence of a settlement of ac- 
counts to its date. Gaskin vs. Wells et aL, 15 Harrison^ 223. 

252. Suit upon several promissory notes. Answer : That plaintiff's as- 
signor, at the time of making the assignment of the notes sued on, took 
from plaintiff a written agreement not to enforce the collection of the 
notes assigned until all had matured ; that the last of said notes had not 
yet matured. Held, that the assignment and delivery of the notes vested 
an absolute title thereto in the plaintiff, and the agreement, while it might 
bind him to his assignor, and subject him to damages for its breach, 
could not make the transfer of the notes conditional, or furnish the de- 
fendant with a defence to the several notes as they matured. Smith vs, 
Grabill, 15 Harrison, 267. 

253. A promissory note might, under the old system of practice, he 
equitably assigned without endorsement, so as to vest *the equitable in- 
terest in the assignee, and entitle him to proceed upon it in equity ; and 
by our present statute he can sue in his own name. Kimball et al, vs, 
Whitney et al,, 15 Harrison, 280. 

254. In order to make a note, signed in the individual name of one 
of the partners, binding upon the firm, it must be made to appear affirm- 
atively that it was given and received as a firm note, binding upon all 
the partners. Hubbell et al, vs, Woolf et al,, 15 Harrison's Reports, 
204. 
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255. A., hj liis note, promised to pay to B. |500, in good notes, 
" which," as the note expressed it, ** is to be due in eighteen months from 
this date." Meld, that the notes in which payment was to be made 
were intended by the expression, " which is to be due in eighteen 
months," and that suit would lie on the note of A. before the expiration 
of that time ; parol evidence not being admissible to establish a different 
interpretation. Wadk et al, vs. Darrow, 15 Harrison, 212. 

256. Suit upon a promissory note. Answer : That the note was given 
for the purchase-money of real estate, sold by the plaintiff, and that after- 
ward the contract was cancelled and the real estate re-conveyed ; the 
vendor releasing all liability for the purchase-money. Held, that it suffi- 
ciently appeared from the answer, that the note sued on had been can- 
celled. Caldwell vs. Ward et al., 15 Harrison^ s {Indiana) Reports, 
214. 

257. The contract of endorsement of a promissory note is governed 
by the law of the State where the endorsement is made. Hose vs» Presi- 
dent, &Q,^ OF Thames Bank, 15 Harrison, 292. 

258. Tbe assignor, in such case, impliedly warrants that the notes have 
not been paid to him ; yet if they have, in fact, been paid to him, he is 
not liable on the contract of assignment, but only for the consideration 
received by him for the transfer. French vs. Vurner, 15 Harrison^ s 
Reports, 59. 

259. Where a subscription to the stock of a rail-road company was 
conditioned, that it should not be payable until work should be com- 
menced on a given point named, it is a condition precedent to the right to 
demand the subscription ; and a note given for the subscription, on the 
false representation that the condition had been complied with, is void. 
Taylor vs, Fletcher, 15 Harrison, 80. 

260. "Where, in a suit on a promissory note, there is no denial, but 
only affirmative answers, it is not necessary that the plaintiff should 
give the note in evidence. Mesmore et al. vs. Vanpelt et al., 15 Har- 
rison, 138. 

t 

261. It is not necessary, in order to evidence the husband's consent 
to the transfer of a promissory note, the separate property of his 

' wife, that he should join in the endorsement; but such consent may 
be shown by other evidence. • Collier et al. vs. Connolly, 15 Har- 
rison, 141. 

262. It is no defence to a promissory note, given for the purchase- 
money of land, and payable before the time for the making of the deed, 
that the vendor has no title to the land. Wyley vs. Howard, 15 Har- 
rison, 169. 

263. In this State, promissory notes, payable in a bank in this State, 
are alone placed on the footing of bills of exchange, and governed by the 
law-merchant Hunt et al, vs. Standard et al.^ 15 Harrison^ s (Indiana) 
Reports, 33. 

264. The maker of a promissory note, made in one State and payable 
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in another, will be held liable according to the law of the place where it 
is payable. Ihid, 

265. An endorser of a promissory note undertakes that he will, upon 
certain implied conditions, pay the note, not at the place where the note 
is payable, but generally. And his contract is governed by the law of 
the place where tne endorsement is made, and not by the law of the place 
where it is payable. Ihid. 

266. To hold a party as an endorser of a promissory note, the endorse- 
ment must have been made thereon ; or, perhaps, on another paper an- 
nexed thereto, when there are many successive endorsements. French 
V8. Turner, 16 Harrison^ 69. 

267. A transfer in writing made upon a mortgage, of "the within 
mortgage, and the notes therein descnbed," does not convey the legal 

, title to the notes ; though, under our code, the assignor might sue there- 
on in his own name ; nor does the assignor, in such case, warrant the sol- 
vency of the maker of the notes. lUd. 

268. An averment that, by agreement with the maker, the plaintifl 
fraudulently put off the trial from term to term, without notice to the 
defendants, and without their knowledge or consent, by means whereof 
the defendant lost the benefit of the assignment to him, ^c, was held 
bad, where it was not applicable to the case made by the complaint. 13 
Indiana Reports^ 255. 

269. An answer in an action on a promissory note, made payable to 
the wife, alleging that the consideration was the sale of land owned and 
conveyed jointly, by husband and wife, that a sum equal to the amount of 
the note had been paid in cash, and that the two had given their joint 
bond of indemnity against defects in the title, and the husband^s inter- 
est had been sold, on execution, was held to state a good defence. Bev- 
INS V8. pRATHER, 13 Indiana Reports^ 392. 

270. In an action upon the assignment of a promissory note secured by 
mortgage, if the appraisement law is not waived, a sale of the property 

. of the maker of tne note, upon the judgment without appraisement, 
is a nullity, and will furnish no defence. Cumminos vs. Pfodts, 13 In- 
diana Reports^ 144. 

271. In a suib> against the surety on a promissory note, given on a 
usurious contract, he may prove in defence payments of the usurious in- 
terest made by the principal. Goodhue vs. Palmer, 13 Indiana Reports^ 
467. 

272. In a suit on a promissory note, payable in " good judgments on 
good men,'' the value of the judgments is the true measure of damages. 
Pierce vs. Spader, 13 Indiana Reports^ 468. 

273. The defendants by the style of Pratt k Co., made their note to 
Bowser & Storey, for $201^ payable out of the mill and warehouse, aa 
the payees might order. The note was assigned to G. Suit by G., al- 
leging that he demanded payment out of the mill and warehouse oi 
the defendants, who refused to pay, ko. The defendants answered. 
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that at all times since they made the note, they had been, and still were, 
ready and willing to discharge the same, at their mill and warehouse, 
with such chattels as they had therein for vending purposes. The evi- 
dence showed that G. had demanded payment in flour, and had been an- 
swered that they had no flour then on hand. Heldy that the ambiguity of 
the note was sufficiently explained by the averment that it was payable 
out of the mill and warehouse of Hie defendants. Held^ also, that the 
holder of the note was entitled to demand payment in such articles, the 
usual manufacture of the mill, or usually kept in the warehouse, as he 
might elect to receive. Pratt et al. vs. Graff, 15 Harrison's Reports^ 1. 

274. Held, also, that the answer of the defendants was not a valid de- 
fence to the action ; that to make the defence good, it should have been 
averred that the defendants were ready to pay, <fec., out of the mill and 
warehouse, in such articles herein, for vending purposes, as the plain ti£f 
should order. Ibid, 

• 

275. Held, also, that the answer of the defendants to the demand of 
payment in flour, without an offer to pay in other property, or in the ar- 
ticle demanded at some subsequent reasonable time, was, in effect, a 
refusal to pay the note. Hiid. 

VIIL Iowa. 

• 

276. The plaintiff, being the payee and in possession of the note sued 
on, will be presumed to be rightfully in possession, and the assignments 
on the back will be taken to have been properly erased. GdnDARD vs, 
CuNNiNOHAM, Clarke^ s (Iowa) Reports, 400, 

277. In an action on a promissory note, to which the defence was 
usury, the question was as to the identity of the note. The testimony 
failed to describe the note in some particulars, but was correct in other 
material matters. It also appeared that the defendant owed the plaintiff 
no other note. Held, that the note was sufficiently identified. Snsll vs, 
KiMMELL, 8 Clarke'* 8 (Iowa) Reports, 281. 

278. The defendant was not allowed to prove, that at the time of ma- 
king an ordinary endorsement on a promissory note, it was agreed that 
the endorsee should not be liable, and that the plaintiff's counsel advised 
the defendant that the form in which it was made did not render him 
liable. Sands vs. Wood, 1 Clarke's {Iov>a) Reports, 268. 

279. Where, the defendant being in default for want of an answer, 
and a jury having been empannelled to assess the damages, the plaintiff 
asked far judgment, without producing the note or accounting for its ab- 
sence, and thereupon the defendant moved for a nonsuit, it was held that 
the motion was properly overmled. Ibid. 

280. A verdict, " for the note and interest," is good, and the court may 
order the clerk to reduce it to form by casting the interest, &c. Ste- 
vens vs. Campbell, 6 Clarke's (Iowa) Reports, 638. 

281. The rights of two joint promissors to a note may not be tte 
same as regards the payee, and, therefore, after a joint defence, trial and 
verdict against them, a new trial may be granted for one, and not neces- 
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sarily for the other also. Gtordon vs. Pitt, 3 Clarke^ s (Iowa) Reports^ 
385. 

282. Under the code, section 970, the notice from a surety to the 
creditor, requiring him to sue the principal debtor, roust be in writing. 
Stevens vs, Campbell, 6 Clarke^ (Iowa) Beports^ 638. 

283. A blank endorsement create^the same liability from the endorser 
to the endorsee as a full one. Bean vs. Briggs, 1 Clarke's (Iowa) Beports^ 

488. 

284. A note to A. and B. was endorsed, '^ I assign all my rights, &c., 
to the within to A.," signed B. Held, thsi prima facie, without proof of 
the identity of the two B.'s, A. was the owner, and the 46fendant must 
controvert the ownership by plea. Kniffer vs. Chase, 7 Clarke^ s (Iowa) 
Reports, 146. 

286. The endorsement of a non-negotiable note is a direct and posi- 
tive undertaking to pay, and, therefore, the ordinary demand and notice is 
not necessary to charge an endorser of such a note. , Long vs. Smyseb, 3 
darkens (Iowa) Reports, 266. Wilson vs. ]^alph, Ihid., 460. 

286. And it is not improper for the assignee to write over a blank en* 
dorsement of a non-negotiable note a promise to pay without demand 
and notice. Ibid. 

287. A certificate, dated " A. B. has deposited in this bank $100 to his 
order, payable two months after date, to his order, on return of this, with 
interest at six per cent.,*' is a negotiable instrument, and A. B. is liable to 
an endorsee on his blank endorsement Bean vs. Briggs, 1 Clarke's 
(Iowa) Reports, 488. 

288. Provisions in a promissory note relating to bonds given as collat- 
eral security for its payment, do not defeat its negotiability. Knippkr 
vs. Chase, 7 darkens (Iowa) Reports, 146. 

289. The note containing an authority to the payee to sell certain collat- 
erals, if they would bring a certain price, but imposing no obligation to 
make the sale, it was held, that the offering the collaterals for sale was 
not a condition precedent to the right to enforce payment. Ibid. 

290. And that a clause providing, that upon failure to pay at maturity, 
the collateral should be forfeited, '* or the said payee may, at his option, 
return the collaterals to the payee, and sue him," ^d not make their re- 
turn, or sale, and the crediting of the amount on the note, a condition 
precedent to the right to recover. Woodward, J., dissenting. Ibid. 

291. "I promise to pay, forty days after date, $100, due for certain 
work, with six per cent interest" This vote being subject to deduction, 
by " showing certain overcharges in certain bills," it was held, that this 
was a good note, and good for the whole amount, unless the defendant 
proved what deduction should be made. Green* vs, Austin, 7 Clarke^ 
(Iowa) Reports, 621. 

292. The making ot a. note in settlement is prima facte evidence that 
the amount of the note was fairly due; and if the maker would enjoin the 
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coflection of tbc note, bo must adduce evidence enough to overcome the 
sworn answer of the defendant, the payee. Herbhe v8, Delanst, 7 
Clark^a (Iowa) Reports^ 496. 

293. In this case there had been an award between the parties, but 
bncertain in its terms, and disputed as to its effect Held^ that the com- 
plainant, who averred that a certain sum, less than the face of the notes, 
was found due thereon, roust prove that averment in the first instance, 
and that it was not for the defendant to disprove it. Ihid» 

294. Where the maker of a note, payable at his option, in specific 
articles or in money, is ready to deliver the articles^ and notifies the 
payee to that effect, who refuses to receive the articles, such obligation 
cannot be recovered upon as a money demand, or its payment as such 
enforced, without a subsequent demand upon the maker for the property, 
as such refusal to receive dispenses with the necessity for further tender 
or delivery. Williams vs. Triplett, 3 darkens (Iowa) Beports^ 618. 

295. In an action against the maker and Endorsers, the notice was, 
" You are hereby notified that there is now on file in," &c., a petition of 
A. B., claiming of you the sum of $108, as money due on a promissory 
note, and it was held sufficient to apprise the endorsers of the claim 
ag»nst ibem. Davis vs. Burt, 7 darkens (Iowa) BeportSy 66. 

296. The payee wrote on the back of a note over due, " I sign the within 
note, for value received, to E. H." Ileldj in a suit against him on the note, 
that he stood in the relation of a principal, and that it was not necessary 
for the plaintiff to prove diligence on his part or demand on the maker, 
and notice of non-payment. Hall vs. Monohan, 6 Clarke^ a (Iowa) Reports^ 
216. 

* 

297. The defendants publicly promised to redeem the notes of a cer- 
tain bank at their counter; presently they "stopped payment" of them ? 
in an action on some of these notes, it was held, that the plaintiff need 
not aver presentation and refusal to pay as to the specific notes sued on, 
but that the averment of readiness was to be set up by the defendants. 
Tarbbll vs. Stevens, 7 Clarke^ s (Iowa) ReportSy 163. 

298. Section three of the act, entitled " an act relating to evidence," 
approved January 24, 1853, adopts the rule of the commercial law, in re- 
lation to the presentment of bills and notes for payment, and repeals the 
rule laid down on that subject by section 967 of the Code. Edgar vs. 
Greer, 8 Clarke^ s (Iowa) iteportSy 394. 

299. The presentment of a bill* of exchange, or promissory note, for 
payment, before the last day of grace, is premature, the instrument not 
being due until then. Ibid. 

300. A note which shows upon its face that it is void as given in pur- 
suance of an illegal contract, is not admissible in evidence. Craig vs. Ak« 
DREWS, 7 Clarke's (Iowa) Reports^ 17. 

301. A petition on a note for the amount and interest, claims interest 
only from the commencement of the suit. Barton vs. Smith, 7 Olark^s 
(Iowa) Reports^ 85. 
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302. An omission, in an action by the original payee, to allege that the 
note has become his property, is not fatal ; certainly if not objected to nn- 
til at the trial. Bubick vs. Bumm, 3 Clarke's {lotaa) Reports^ 63. 

303. Statute January 24th, 1853, chapter 108, provides, that execution 
of a promissory note sued on need not be proved, unless specifically de- 
nied under oath ; but a denial of the execution under oath raises an issue 
thereon, and is good on demurrer, though the want of the oath throws the 
burden of proof upon the defendant, and makes the production of the note 
sufficient/>rti7ia/acte evidence of its execution. Lton vs. Bukk, 6 Clark^s 
(Iowa) JteportSf 48. Seach&ist vs. Griffeth, Ibid,, 390. 

304. When, in an action on a promissory note, the defence is that the 
note is the property of another, and not of the plainti£^ this should ap- 
pear affirmatively in his pleading. Aujbn vs. Nswbskrt, 8 Clarke's (Iowa) 
Reports, 65. 

805. Where, in such action, the answer'^' denies that the plaintiff holds 
against him any such notes as are described in his petition," such a de- 
nial, without more, relates to the time of commencing the action, and 
means only that it is denied that plaintiff holds such notes as are 
described* Ibid. 

306. The maker of a note, sued by the pagrees, set up as a defence that 
T., being indebted to him, it was agreed that T. should pay the note, charg- 
ing the amount to the defendant's account, and that tine plaintiffs agreed 
to release t}ie defendant and look to T. alone, but the note was not given 
up. Held, that though T. might be bound, yet that the contract was not 
complete as to the defendant, and, therefore, was no defence, until pay- 
ment by T., because it was only then that he was released from his liabil- 
ity. Burrows vs, Robertson, Y Clarke^ s {Iowa) Reports, 100. 

307. In an action on a promissory note, it is not a defence that, after 
suit brought, the claim and judgment which may be recovered thereon had 
been assigned, without endorsement on the note, to a third person, not 
made a party to the suit Allen vs, Newberry, 8 darkens (Iowa) Re^ 
ports, 65. 

308. Where the property in a promissory note is transferred during 
the pendency of a suit upon it, there is no legal objection to the substi- 
tution of a new plaintiff; but in such a case, the rights of the defendant 
remain unaffected, and his defence unabridged. Ferry vs. Page, 8 Clarke^ s 
(Iowa) Reports, 455. * 

309. Under act of January 24, 1853, it is not necessary to prove an 
assignment of a note unless it is denied by defendant under oath. Sands 
vs. Wood, 1 Clarke^ s (Iowa) Reports, 263. 

310. The signature of a guarantor, on the back of a note, need not be 
proved unless denied under oath. Partridge vs. Patterson, 6 Clarke^s 
(Iowa) Reports, 514. 

311. A promissory note is not over due until the days of grace have 
expired ; and the 6ona fde endorsement of a note on the second day of 
grace will cut off any equity or set-off which the maker may have against 
the payee. Goodpaster vs. Vorib, 8 Clarke's (Iowa) Reports, 334. 
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312. A. kept accoants with B., and was indebted to him ; he sent him 
a letter, ** enclosed please find 0. D.'s certificate of deposit for $945, which, 
when matured yon will please collect and place the amount to my credit,'^ 
enclosing the certificated JECeld, that it appeared that B. received it as 
agent of A. only, for collection, and not even as security for the old debt, 
and, therefore, was not a bona fide endorsee. Johnson t;^. Barnet, 1 
darkens {Iowa) Beports, 531. 

313. Where, in an action on a promissory note, the defendant answered, 
admitting the execution of the note, and averring that it was given in 
part payment for eighty acres of land, conveyed by plaintiff to defendant, 
by deed dated April 22, 1854 ; that plaintiff had no valid title to the 
land at the date of the deed, but that the title to the same was in one S., 
who had subsequently given notice to defendant to quit the possession of 
the land; that aefendant, to prevent eviction, had been compelled to pur- 
chase the land from S., and had paid him $700 therefor — of all which the 
plaintiff had notice ; and that, therefore, the consideration of said note 
had wholly failed ; to which answer was appended the deed of the plain- 
tiff, purporting to convey to the defendant two tracts of land, amounting 
to 240 acres, and containing the usual covenants, and to which answer a 
demurrer was sustained, it was held, that the demurrer was improperly 
sustained. Brandt vs, Foster, 5 Clarke^ 8 {lowci) Reports^ 287. 

314. The maker of a note conveyed land to a trustee as security; the 
trustee sold properly, but the land did not bring enough to pay the note. 
In an action on the note, by an assignee thereof, for the balance due, the 
maker defendant offered to show that the land was worth much «ore than 
the amount of the note, in order to charge the plaintiff with the conver- 
sion thereof. The evidence was held inadmissiblo under the pleadings in 
the case, but it seems j that the land being sold according to the deed of trust, 
the maker was liable for all loss on the sale, and the plaintiff was accountable 
only for the actual proceeds. Ewmo t;*. Scott, 2 Clarke's (Iowa) Reports, 
447. 

315. Where, in an action on a promissory note in tho name of the payee, 
it appears that a third person is beneficially interested in the debt, the de- 
fendant may be let in with any defence he may have against the third 
person so beneficially interested, although the suit is brought in the name 
of the person having the legal title to the note. Farwell vs. Ttlbr, 6 
Clarke's (Iowa) Reports, 535. - 

316. The time of payment of a promissory note may be extended by 
parol, and, in such case, an action will not lie on the note until the expira- 
tion of the time of extension. Cox vs, Oarrbll, 6 Clarke's (Iowa) Reports, 
350. 

317. The objection, that the plaintiff had no title to the notes sued on, 
cannot be made for the first time on a motion in arrest ; it should be made 
at the trial, so that the plaintiff could prove his title. Gordon vs. Pitt, 
3 Clarke's (Iowa) Reports, 385. . 

318. Final judgment cannot be rendered in an action on a note, unless 
it be produced, or its absence be accounted for. Brandt v9. Foster, 
5 Clarke's (Iowa) Reports, 287. 
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IX. Kentucky. 

319. A note, signed by R. as surety, and delilfered to the promissor to 
be filled np by him, is good against the surety, even if not filled up by the 
promissor, as proposed to the surety; unless the payee is affected "with 
knowledge of the error. Jones vs, Shelbyyille, &c., Insurance Company, 
1 Metcalf^s (Kentucky) Reports^ 58, 

320. Where parties sign a note upon the condition that other signa- 
tures are to be obtained thereto, and the payee has knowledge of this 
fact, they ate not liable thereon, unless such signatures be obtuned. 
CoFFMAN v«. Wilson, 2 Metcalfe^s (KentvLcky) Reports^ 642. 

321. Plaintiff declared upon a note executed by D. to him, payable at 
the Northern Bank of Kentucky, at Covington, and upon which the names 
of R, N. and C. were by them endorsed in blank, at and before its deliv- 
ery, -whereby, as alleged, " they intended to be equally bound as obligors." 
It was not alleged that they endorsed the note, as accommodation en- 

' dorsers, or with the view of having it discounted at the bank where it was 
made payable, or for the purpose of guaranteeing its payment. Heldy 
upon demurrer, that the petition did not show a cause of action against 
the endorsers. Kellogg vs. Dunn, 2 Metcalfe^ s {Kentticky) Reports^ 215. 

322. And that, in such case, parol evidence was not admissible to show 
' that the endorsers of the note endorsed it for the purpose, and with the 

intention of becoming bound thereon as obligors, but that the liability of 
an endorser or guarantor being consistent with their position, such liability 
might, upon proper allegation, be established by parol proof of a corres- 
ponding intention on their part. Ibid. 

323. A contract for the indulgence made by the assignee of a joint and 
several promissory note with the principal debtor, without the assent of 
the surety, does not release the latter, unless the assignee had knowledge 
at, the time of so doing that he was surety. To make the defence availa- 
ble, such notice must be alleged and proved. Neel vs. Harding, 2 Met- 
calfis (Kentucky) Reports, 247. 

324. Where parties make an instrument which is assignable, and upon 
the contract itself hold themselves out as principals, they are to be re- 
garded and treated, both by the assignor and assignee, as occupying the 
attitude of principals, 'unless the holder has knowledge that some of them 
are the sureties of the others. Ibid. 

825. The assignee of a note must have execution, and a return of nulla 
bona out of the circuit court, as well as out of the quarterly court, under the 
Code, section 846, and the statute of 1858, before he can have recourse to 
the assignor, as land cannot be levied on under an execution from a quar- 
terly court. Barker vs. Curd, 1 Metcalfe's (Kentucky) Reports, 641. 

826. It is a want of diligence on his part, precluding him from recourse 
to the assignor, that he has not attempted to reach the equitable assets of 
the debtor. Ibid. 

327. If the obligor of a note authorize the obligee to raise money to pay 
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the note, and he does so, the obligor is not responsible for usurious in- 
terest paid, although he authorized it to be paid, or, knowing it to have 
been paid, sanctioned or approved it Tottkn v8, Cookb, 2 Metcalfe^B 
[Kentticky) Reports^ 275.'* 

328. When the note was filed with the petition, an averment that the 
defendant was "indebted to the plaintiff in the sum of $779 78, due by 
note herewith filed," was held sufficient to make tlie note part of the peti- 
tion, 2 Metccdfe^s (Kentucky) Reports^ 276, 

329. It is a good answer to an action on s note for hire of a slave, that 
the slave was unsound, dbeased, and of no value, and rendered no service. 
Griswold vs. Taylor, 1 Metcalft's (Kentucky) Beparts, 228. 

330. In an action against a defendant constructively served, the plaintiff 
need no^, on default, prove the execution of the note sued on, for it proves 
itself, and the Code, section 439, does not apply. Gill vs, Johnson, 1 
Metcalfe^s (Kentucky) ReportSy 649. 

331. The production of the note, transferable by delivery, is, in such a 
case, sufficient proof of the plaintiff's ownership. lUd. 

-332. The Kentucky statute, (Revised Statutes, chapter 22, section 6,) 
relative to assignment of choses in action, does not apply to bills of ex- 
change. Kelly vs. Smith, 1 Metcalf^s (Kentucky) Reports, 313. 

333. The judgment on a bill of exchange is for the principal, and in- 
terest to the time of judgment. Ibid. - • ' / 

334. Under our statute, making bills payable in current funds negotia- 
ble, such a bill may be declared on as a bill payable in money. Morri- 
son vs. Tate, 1 Metcalf^s (Kentucky) Reports, 669. 

335. The law in favor of negotiable paper presumes that the endorse- 
ment was made before it became due, and that the holder acquired the 
same in the usual course of business, for value. These presumptions may, 
however, be repelled by evidence, where an inquiry in relation thereto is 
admissible between the parties to the action. Alexander vs. Springfield 
Bank, 2 Metcal/e^s (Kentucky) Reports, 634. 

336. A creditor who receives negotiable paper from his debtor, merely 
as collateral security for an antecedent debt, and parts with nothing of 
value, is not regarded by the lavf-merchant as paying for it a valuable con- 
sideration, and does not acquire a title to it superior to that of the lawful 
owner. If, however, he receives it in payment of an antecedent debt, 
without any notice of the defect in the title of the person from whom he 
receives it, he has a right to hold it against the real owner, though the 
transfer was made without authority. IhicL 

337. A note sued on was not folly described in the petition, as its date 
was not stated, but its amount, and the time it was payable, were stated, 
and it was alleged that the defendant was indebted to the plaintiff in the 
amount thereof, the whole of which was unpaid ; and the note was filed 
with, and made part of the petition. Held, that the petition was 'suffi- 
cient ToTTEN v«. CoosB, 2 Metcolf^s (Kentucky) Reports, 276. 

338. To charge an assignor on the implied contract of assignment of a 
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legal demand, tbe l^al remedies mnst be diligently pnrsned. The legal 
remedy on a note secured by mortgage should be as diligently prosecuted 
as if the security did not exist. And this rule of law is unaffected by 
section 406, Kentucky Civil Code. Two months' delay is unreasonable. 
'Chambers vs, Ksene, 1 Metcalfe^s {Kentucky) Reports^ 289. 

339. A note, negotiable by its terms, payable at the branch of the Bank 
of Louisville, in Flemingsburg, and endorsed to and discounted by tbe Bank 
of Ashland, is, by the charter of the latter, placed upon the same footingi 
as a foreign bill of exchange ; and where it is taken up by the person who 
endorsed it to the bank, (if he be an innocent holder,) such an act does 
not deprive the paper of the character and properties which it possessed 
in the hands of the bank; and in an action by him, against the antecedent 
parties to the note, no defence thereto, by way of set-off or counter-claim, 
arising out of the contract between such antecedent parties, concerning 
which the note was executed, can be allowed. Spencer vs. Biggs, 2 Met- 
calfe^ s {Kentucky) Reports^ 123. 

340. A banker who held notes for collection pledged them for an ante- 
cedent debt Held^ that the pledgee could not hold them against the 
owner, as he had given up no right nor valuable thing, nor had he incurred 
any liability on the strength of them. Lee vs. Smead, 1 Metcalfe^ s {Ken- 
ttccky) Reports, 628. 

341. A bill wa8.dishonored at A. ; the endorser lived a few miles from 
Au, but always got his letters at " A." post-oflSce. Notice was sent by mail 
to him at " A." post-oflSce ; the notice was held suflScient. Bondurant vs. 
Everett, 1 Metcalfe^ s {Kentucky) Reports, 658. 

342. Although the holder of a bill of exchange, payable a given num- 
ber of months after its date, is not bound to present it to the drawee for 
acceptance until it becomes due, yet, if he does present it for acceptance, 
and the bill is dishonored, he is bound to give due notice to those whom 
he intends to hold bound for its contents. Landrum vs. Trowbridge, 
2 Metcalfe's {Kentucky) Reports, 281. 

343. A promise to pay, by drawer and endorser, made after a bill be- 
comes due, is considered an admission of regular presentment for pay- 
ment, and of due notice, or at least waives the objection that it has not 
been done. But if the bill has been presented for acceptance before it 
falls due, and has been dishonored, there is no inference that a party who 
promises to pay after the bill falls due knew of the refusal to accept, or of 
the neglect to give notice of such non-acceptance. Such promise does not 
furnish presumptive evidence, even, of the presentment and notice. Ibid, 

344. The place of acceptance of a bill of exchange is the place of con- 
tract, and the law of that place is the law of the contract. Kelly vs. 
Smith, 1 Metcalfe's {Kentucky) Reports, 313, 

345. Assumpsit will not lie on an instrument having all the forms of a 
bill of exchange, except the drawer's name, against the acceptor or en- 
dorser. Simpson J., dissenting. Tsvis vs. Young, 1 Metcalfe's {Ken- 
tucky) Reports, 197. 
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346. The acceptor of a bill has no right to inquire into the considera- 
tion between the drawer and payee, and between the latter and a subse- 
qnent endorsee. Smith ««• Adams, 14 Louisiana Annual JUporis, 409. 

347. Nor even accommodation acceptors, known to be such by the 
payee, have a right to plead in compensation or remuneration a debt due 
by payee to the drawer of a draft. Ibid. 

348. A subsequent payment will not, render the attachment valid. 
Todd vs, Shoubb, 14 Louinana Annual BeporUy 426. 

849. The acceptance of a bill of exchange admits the genuineness of 
the drawer's signature ; and where an acceptor has paid to a Ixyna fide 
holder of a foiged draft or bill, baying no notice of uie forgery, he can- 
not recover bade the money paid. McKlxbot v9^ Southxrn Bank, &c>, 
14 LouinoeML Annual MeporUy 458. 

350. Where a party became the holder of a forged draft, before it had 
been accepted and paid, and the acceptors, immediately upon ascertain- 
ing the fact of the forgery, gave notice of this fact to l^e holders, it was 
hddy that such a case was an exception to the general rule, and that the 
acceptors were not estopped from proving the forgery and recovering the 
money they had paid through error. Und, 

351. The stipulation by a surety on a promissory note, that the holder 
shall exhaust all the legal remedies against the drawer of the note,* before 
having recourse upon such surety, amounts to a simple reservation of the 
right of discussion, and has no other effect. So that, where it is shown 
that the drawer is, and has been for a considerable time, insolvent, that 
he has left the State without leaving any property, and that it is impos- 
sible, from the circumstances of the case, that the plaintiffs could make 
any thing by proceeding against such drawer,, an action by the holder 
against the surety will lie immediately. Sheldok vs. Rsynolds, 14 
JUmisiana Annual Reports^ 692. 

352. It cannot affect the negotiability of a note that its consideration 
is to be realized in future, or that from some contingency it may never be 
realized. Sadleb vs. White, 14 Louisiana AnnucU Beports, 177. 

353. Where a promissory note has been transferred by a verbal con- 
tract, without the endorsement of the payee, such verbal transfer cannot 
have the effect of an endorsement, and give the paper a character of ne- 
gotiability. Scott t;^. McDougall, 14 Louisiana Annual BeporU, 309. 

354. The holder of a note made payable to the maker's own order, by him 
endorsed, and secured by a notanal and authentic act of mortgage, may 
recover without any authentic evidence of transfer further than that con* 
tained in ^e act itselfl Biox vs. Davis, 14 Louisiana Annual Seports^ 
435.. 

355. In a suit against the maker of a promissory note, in confirming a 
judgment bydefamt, it is not necessary that the sij^ature of the maker 
should be proved. Exarket vs. Ebk2(eb, 14 liouisuina Annual B^ports^ 
870. 
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356. Where the name of one of the partners, who is sned on a note of 
the firm, docs not appear, cither in the firm name or in the return of ci- 
tation, the fact of his being a partner must be proved, to entitle the plain- 
tiff to confirm a judgment by default against him« Ibid, 

357. When the obligation is conditional, the party to whom it is trans- 
ferred by endorsement before maturity is bound to prove the perform- 
ance of the condition before he can recover on it. Dbawk vs, Chkbbt, 
14 Louisiana Annual BeportSy 694. 

358. Bills of exchange drawn in a foreign country, although drawn 
against a shipment made to the city of New-Orleans, are governed by ^he 
laws of the country where they are drawn. Kuenzik vs. Elvers, U 
Louisiana Annual Reports^ 391. 

359. In the absence of proof in a suit brought upon such bills here, 
which have been protested for non-acceptance and payment, the laws of 
the country where such bills were drawn, with regard to bills drawn 
there upon other foreign countries, must be presumed to be the same as 
our own and ten per cent, damages will be allowed. Ibid. 

360. When the plaintiff is the payee of the note sued on, he may 
strike out or not his special endorsement of the note, and is not bound 
to show a transfer bacic to himself. Coopxr vs^ Coopbr 14 LouimM 
Annual Reports^ 665. 

361.. Where a promissory note, made payable to the order of a firm, 
is endorsed by each member of the firm separately, in the absence of 
proof to the contrary, the payees will be presumed to be commercial 
partners, and each bound by his endorsement for the whole amoant of 
the note. Bell vs. Massxt, 14 Louisiana Annual Reports, 831. 

362. A waiver of protest by an endorser is not a waiver of the notice 
of non-payment. Ball vs. Ctrbaud, 14 Louisiana Annual Reports^ 305. 

363. An accommodation endorser is entitled to notice as any other en* 
dorser. Ibid. 

364. If the consideration of the note had not failed at the time of its 
transfer, the maker cannot set up as a defence, that the holder knew that 
there might be offsets against it Saddler vs. White, 14 Louimsa 
Annual Reports, 177. 

365. A judgment by default, taken in a suit on a note by a party 
claiming the ownership of it, by the blank endorsement of the payee, does 
not relieve the plaintiff from the necessity of proving the endorsement 
Collins t;^. McDonald, 14 Louisiana Annual Reports, 735. 

366. The notary certified that he went to the ofilce of the acceptors of 
the bill in order to demand payment for it, and found the office shut^ and, 
on inquiry, could not find the acceptors, nor any one who could pay the 
bill ITeld, that it should be presumed, in the absence of proof to the 
contrary, that the notary had the draft with him, and thfit he went to 
jnake the demand within the usual office hours. Bank 07 LovisUlSJlvs, 
Batterfield, 14 Louisiana Annual Reports, 80. 
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867. A notice sent to the post-office, "where an endorser nsnally re- 
ceives his letters, at the time the protest is made, is sufficient, although 
there be another post-office nearer his residence, at which he is not m 
the habit of receiving his letters. Grieff vs. MgDakisL| 14 Louisiana 
Annual Sepcrts, 160. 

368. In a suit brought against a drawer, it is not necessarj to consti- 
tute a waiver of want of notice, that an express promise be made to pay 
the bill absolatelj ; it is sufficient, if by reasonable intendment the lan- 
guage imports or implies a promise to pay it, as a promise to pay if the 
costs are thrown out Zacharie vs^ Kirk, ] 4 Louisiana Annual heports^ 
433. 

369. Checks are assimilated to bills of exchange, and the same rules 
govern both with regard to the necessity of demand, protest, and notice ' 
of protest. Succession of Esbchsval, 13 Louisiana Annual Reports^ 457. 

370. A bank is liable to the payees of a check made payable to their 
order, when the check is paid oh a forged endorsement made by the col- 
lector of the payees, who receives the check in payment of a bill of mer- 
chandise intrusted to him for collection by his employers. Yanbxbbeb 
vs. Bank of Louisiana, 14 Louisiana Annual Reports^ 481. 

371. Where, at the maturity of a draft, the firm on which it was drawn, 
in the city of New-Orleans, had no place of business, and could not be 
found there, and had then ceased to exist as a firm, it was held^ that a 
protest was unnecessary to bind the drawer. Helm vs. Middlston, 14 
Louisiana Annual Reports, 484. 

XL Maine. 



372. Where one defends a suit upon a note to which his name has 
been affixed by a third person, if it appear that the defendant had given 
such third person authority to make not«s, and put thereon his name as a 
party thereto, and to put notes thus executed into general circulation, as 
bearing his genuine signature, and had not, at the date of the note in suit, 
revoked such authority, and the agent, acting under such authority, exe- 
cuted the note in suit, and passed it. to the plaintiff as bearing the genu- 
ine signature of the defendant, and it was received by the plaintiff as such, 
the defendant will be bound thereby. Fobsyth vs. Day, 2 MubbarcPs 
(Maine) ReportSy 176. . 

373. Such authority is expressy when directly conferred on the agent 
by the principal, either verbfdly or in writing; and implied^ when it arises 
from facts and circumstances, admitted or proved, which cannot be ex- 
plained upon any other supposition than that of anthority^^ and from which 
the existence of authority may reasonably be inferred. Ibid, 

374. If an officer of an insurance company transfers a promissory note 
in violation of law, whether the maker (the company or its creditors in- 
terposing no claim to the note) can plead such illegal transfer in defence, 
unless he is a creditor of the company. Quere\ Litchfislb t/;. Dtsb, 
2 HuhhardU {Maine) Reports^ 31. 
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375. But if the payer of sach a note is himself a creditor of the com- 
pany, he may contest the legality of such transfer, in order to avail him- 
self, by way of set-off, of the existing equities between himself and the 
company. Ihid. 

376. The promissory note of a town, given for money .borrowed, with 
interest payable semi-annually, the principal '^ to be redeemable at the 
pleasure of the town after ten years from date,^ should not be so construed 
as to give to the town the right to retain the money perpetually ; the de- 
sign and intention of the restriction being to limit the right to pay the 
note until the ten years had expired. And after the expiration of the ten 
years, the payee may legally enforce payment Hathaway, Afflston and 
GuTTiNO, J J., (dissenting. Cbadwick vs, Pobtlakd, 2 HuhbarcTs {Maine) 
MeportBj 44. 

377. When an agent takes a promissory note for his principal, payable 
to himself, and then transfers it to his principal, such principal stands in 
the position of the or^nal holder, and the note in his hands is subject to 
whatever defaces mi^t have been mad^to it in the hands of the agent 
HuTCBtspN v#. HuTOHiflOK^ 2 SubbartTs {Maine) R^oriSj 154. 

878. There may be a ratification and an adoption pf a forged note, by 
the person whose act it purports to be, although he ha&derived no benefit 
therefrom ; aud such ratmcation binds him from the date of the note. Bat 
the language or acts relied on to establish such ratification, must be such 
as to indicate his intention to be holden to pay the note. Fobstth v». 
Day, 2 MubbarcTs {Maine) JReportBf 176. 

379. Where such a note has been presented to tho: apparent maker of 
it for payment, who did not repudiate it, but deceived its holder by lan- 
guage and acts calculated to induce a reasonable belief that the note was 
genuine, although, thereby, he may not be regarded as adopting the note 
as his own, still, he will be estopped from denying his liability thereon, 
if the holder, acting upon the belief thus created, has suffered damage, or 
neglected to enforce any remedy he might have' had against any other 
party. Ibid, 

'380. Other notes which had been previously executed in the same man- 
ner, which had been shown and described to the defendant before the 
dal^ of the note ia suit, and which he had acknowledged to be valid, are 
admissible in evidence as bearing on the question of authority cm the part 
of the agent ; and also, as indicating the degree of confidence which* had 
been reposed in him on the part of the defendant Ibid, 

361. And proof that the plaintiff to<^ the note in suit, as having thereon 
the signature of the defendant^ execnted by kifosel/^ and did not suppose 
it had been placed there by any other peraon for him, will not render 
such notes inadmissible in evidence. Ibid, 

382. If an agent having money in his hands belonging to his principal, 
voluntarily inter;ninglea it with money belonging to himself or to other 
persons, and, on being sued therefori defends on the ground that the 
money was stolen from him^ without fault or negligence oh his part, the 
burthen of proof is on him to show that the identical money was stolen 
which belonged to his principal Babtlstt vs, Hamiltoit, kMubbarcTs 
{Maine) Reports^ 435« 



Jifaine* 245 

S83. A promissoiy note, payable on demand, wbich was negotiated 
within thirty days after its date, to a bona fide purchaser, in the absence 
of evidence jastifying a different conclusion, will not be conridered as hav^ 
ing been over-dne and dishonored, so as to subject the endorsee to any 
equities existing between the original parties to it Dennbn vs. Haskell, 
45 Maine Reports^ 430. 

384. An erasure by mistake, after a note is due^ of the name of one 
who, at its inception, si^ed It on the back under the words, ^' holden on 
the within,'^ does not discharge him from liability* Brett v«. Mabston, 
45 Maine Eeports^ 401. 

385. A note, payable in cash, or specific articles on demand, is the 
evidence of a promise in the alternative-; and a- demand of payment, be- 
fore suit is brought, is necessary, that the maker may elect the mode of 
payment. Stevens V8, Adams, 45 Maine ReporUy 611. 

386. But if the defendant, in his specifications of d^fenc^, does not refer 
to a w^ant of demand, as a ground relied upon in defence, a demand wiU 
be regarded as admitted for the purpose of the trial Ibid. 

387. A surety upon a promissory note, upon payment by him, is en- 
titled to be subrogated to all the rights and securities of the holder, for 
the purpose of obtaining reimbursement ; and it is the duty of such holder, 
Ihaving such securities from the principal, to retain or dispose of them for 
the benefit of the sureties. And if,' holding such securities, he surrenders 
them to the principal, without the assent of the sureties, he thereby dis- ' 
charges them to the amount of the value of the securities so surrendered* 
CuMMiKOS vs. Little, 45 Maine Reports^ 183. 

388.' Whenever one having no interest in a note becomes a party to it, 
at the request and for the accommodation of another, the relation of prin- 
cipal, and surety exists; and the original holder, between whom and Uie 
principal the consideration passed, is presumed to have knowledge of the 
fact. And if such note is transferred after it is dishonored, the endorsee 
has implied notice of the fact, and he takes the note subject to the equi- 
ties existing between the original parties, i^icf. 

38d.: In an action upon a promissory note against several persons, by 
a holder having express or implied notice that some of them became par- 
ties to it as sureties, if the fact is not apparent upon the face of the note, 
it may be proved by parol testimony. Ibid* 

390. Where one, not the payee of a note, at its inception, signed on 
> the back of it, under the words, '^ holden on the within,'' he thereby be^ 

comes a joint promissor with the other makers of the note. Bbstt vs. 
Mabston, 45 Maine Reports^ 401. 

391. A note payable " six ^ after date" is not void for nnciertainty. 

But the intention of the parties, if legally ascertainable,* should control in 
the construction of it Nichols vs. FfiOTHiKaHAM, 45 Maine Reports^ 220. 

392. The ambiguity being patent, is notexplainable by parol testimony. 
But from the paper itself, in the light of the circumstances in which it 

. was given, the actual intention of the parties may be inferred. Rid. 
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393. Where a note payable ^ six -*— after date" was given to an in* 
snrance company for a policy, nz months being a usual time of credit, if 
there be nothing in the note to indicate a different time, the law will re- 
gard it as a note payable in six months from its date. Ibid. 

394. In a suit by an endorsee against the maker of a promissory note, 
payable to an insurance company, and endorsed and transferred for the 
company by the president, parol evidence that he was acting president, 
at the time of the endorsement, is admissible and sufficient, withoat pro- 
ducing the records of the company. Cabot vs. Givsk, 45 Maine HeporU, 
144. 

395. And, in such suit, between other parties, proof of the handwriting 
of such president is sufficient evidence of the endorsement and transfer 
of the note to the plaintiff, without evidence that he had special authority 
for that purpose. Ibid. 

396. Where two persons signed a note as sureties for a third, and the 
holder, having collateral security from the principal, of less value than the 
amount of the note, surrendered it to him without the assent of the sure* 
ties, one of. whom was also liable upon another note, the payment of 
which was the consideration for the giving up of the security, the princi- 
pal is still liable for the whole note, and the sureties for the excess, above 
the value of the security surrendered. Cummikgb va. Little, 45 Maine 
Reports^ 183. 

397. But if they are all sued in one action, being liable for different 
'sums, the plaintiff cannot recover against either. May and Goodxnow, 
JJ., dissenting. Und, 

398. The riffht of action on an endorsement or guarantee on a pronua- 
sory note, in tne words, '^ I hold myself responsible for the payment of 
the within note, agreeable to the mortgage by which the note is secured,'* 
is not thereby deferred until the foreclosure of the mortgage, the holder 
then to recover only the balance left due, but accrues when the note falls 
due. Marston vs. Marston, 45 Maine Reports^ 412. 

399. A. gave his negotiable note for the premium on an insurance 
policy. The note having been transferred, and a claim for loss accruing 
to A., afterwards, when the company had become insolvent, it was hMy 
that he could not set it off against the note in the holder's hands. Cabot 
V8, Given, 45 Maine Reports^ 144. 4 

400. A note payable to the order of L. M., president of M. F. and M. 
Insurance Company, is payable to the company ; and the endorsement by 
L. M., as president, <fec., will be a sufficient transfer of it, in the absence 
of all proof that he was unauthorized to negotiate and endorse it Nichols 
vs. Frothingham, 45 Maine Reports^ 220. 

401. If the president of an insurance company is empowered and re- 
quired by the oy-laws to adjust and pay all losses, authority to transfer 
and dispose of the funds of the company for that purpose, including nego« 
tiable paper owned by them, may be presumed ; for the imposition of the 
4uty implies the grant of authority necessary to its performance. Baker 
v«. CoTTSB, 45 Maine ReporUf 236. 
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402. In a sait between other parties, parol evidence is admissible, and 
sufficient to prove that a person was president of an insurance company, 
and that be bad antboritj to endorse notes for the company. Ibid, 

403. The notarial protest of a bill of exchange or promissory note, daly* 
certified, is legal evidence of the facts stated therein. Loun vs, Merrill, 
45 Maine Reports j 516. 

404. It is not necessary, in an action against the endorser of a note, for 
the plaintiff to prove that the defendant actually received the notice of 
non-payment it is sufficient if it appears that the letter containing the 
notice was properly directed, seasonably mailed, and the postage paid* 
Ibid. 

40ft. The endorser of a bill of exchange that has been protested for 
non-payment, cannot legally institute a suit thereon, in his own name, 
against the acceptor, before he has paid the same to the holder, although 
he baa admitted his liability, and agreed on the mode in which he would 
pay it, or has paid it, after action brought, to the bank by whom it was 
discounted, and has been authorized by the president of the bank, after 
the payment, to " prosecute the suit at his own risf LoironsLLOW vs. 
Ahdksws, 45 Maine BeporUy 75. 

XIL Maryland. 

406. Notice of non-payment given the drawer by the acceptor, enures 
to the benefit of an endorsee. Braxlsford vs. Wiluams, 15 Maryland 
BeporU^ 150. 

407. Proof was, that the letter containing the notice was placed in the 
ordinary place, to be taken to be mailed, but the porter was not called, 
nor bis absence accounted for, and the court held the evidence insufficient 
to prove the mailing. Ibid, 

408. To prove the notice, a press copy of the letter was put in ; it had 
a blank where the ink had not taken, but the court held that immaterial, 
as what did appear showed a good notice, and the blank was not the re- 
sult of an attempt to keep back part of the letter. Ibid. 

409. To make a demand upon the personal representative of an acceptor 
good, proof must be made of the death of the party, and of the appoint- 
ment of the representative. Wxbms v«* Farmers' Bank, d;c., 15 Mary^ 
land HeparU, 231. 

410. Statute of 1837, chapter 253, does not make the recital of these 
facts ini^he notarial fxoieBtj>rima facie evidence of them. Ibid. 

411. The certificate of the notary is made, by the act of 1837, chapter 
253, prima facie evidence, but, like all other evidence, it must be submit- 
ted to the jury and passed upon by them. Bicicxtts vb. Pxndlxton, 14 
Maryland B^porUj 320. 

412. When the maker does not reside, and has no place of business 
in the State where the note is payable, no demand is necessary upon him 
in order to chaige the endorser. Ibid. 
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418. The BiiffidencT in kw of the demaiid and notke, as evidenced bjr 
the notarial certificate, to charge the endorser, mnst be determined by the 
court Ibid, 

' 414. Notice sent through the post-office to an endorser living in the 
city of Baltimore, but who always receives his letters by the penny-post, 
is well sent. WALTaiis V8, Brown, 15 Maryland Heports^ 286. 

415. In this case, the penny-postman swore that all letters which had 
come to the penny-post daring the last six years, directed to A. £., the 
defendant, had been delivered to him ; that he was a weQ known ci^en, and 
the only A* B. served by the penny-post . Ibid, 

416. In absence of proof to the contrary, the presumption is, that a 
note is payable at the place where it is dated. Bickbtts vi, PxvniJBToir, 
14 Maryland Bi^porU^ S20« 

417. An agreement between an endorser and the midcers of a promis- 
sory note, (negotiable,) that it was not to be delivered as a note endorsed, 
unless and until a bill of sale of a steamer was executed, and delivered by 
her owners to the makers, and until a first lien was given thereon by the 
latter to the endorser, is not per se evidence in an action on the note by 
the holder against the endorser. Ibid, 

418. But may be shown upon the further proof that the plaintiff re- 
ceived the note from the makers with express notice of such agreement 
Ibid. 

419. From such evidence the jury might infer that the plaintiffs ac- 
quiesced in the agreement, and accepted the note subject to its stipola* 
tions and conditions. Ibid, 

420. A defendant may show by parol, that a note on which he is soed 
as endorser, was delivered as an escrow, or that it was delivered to the 
plaintiff to be held upon a condition to be performed before the interest 
of the holder could attach. Ibid, 

421. Acceptance of a bill of exchange admits the signature of the drawer, 
but it is no proof or admission of the endorsement by the payee, whether 
the bill be payable to the drawer's own order or that of another person. 
Williams v9. DitxxsL, 14 Maryland Beports, 56i6. 

Xm. MASaAOHUBXTTfl. 

422. The question whether due diligence was used to -make a demand 
on the maker of a promissory note, in order to charge the endorser, if 
there be conflicting evidence, is for the jury, under proper directions from 
the court as to what amounts to due diligence. Wtmak va^ Adams, 12 
Oushing^s {Mas$acku9€tis} Reports^ 210. 

423. A presentment for payment, at any bank in Boston, of a note 
payable ''at bank in Boston," or ''at either bank in Boston,'' is sufficient 
demand upon the maker to charge the endorser. Maldsk Baks w. 
Baldwin, 13 Qray^a {MasmehutetU) Bqforts^ 154» Hamfdxk^ i^g., Iir* 
8VRANCB CoMPANT v$, Davis, Ibid^ 156| noU. 
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424. If the inalcer of a promissoiy note leares the commonwealth, 
abandoning simaltaneoasly DOth his residence and his place of business 
here, although his family remain a few months at the ^rmer, it is suffi- 
cient to charge one who endorsed the note to the plaintiflf after the maker 
absconded, to make a demand at the maker's last place of business, with- 
out inquiring at his last residence, or of the endorser, for the maker's pre- 
sent residence. GiuPToir Bank vs. Coz, 13 Gray^s {Massaehuseits) Re- 
parts^ 503. 

425. The description of a promissory note, in a sealed guaranty, as an- 
nexed thereto, and the omission to mention in the guaranty, that the note 
is attested, and bears endorsements of payments of interest, will not ex- 
empt the guarantor from the payment of a note corresponding in all other 
particulars with the description in the guaranty. Woroebtxr Countt 
IsTiTUTiON, &e.f vs. Davis, 13 (hay's {Massachusetts) Meports^ 531. 

426. A guaranty of a promissory note, expressly ** waiving all right to 
demand and notice," cannot be contradicted by oral evidence of a con- 
temporaneous agreement to collect the ifote from the principal debtor, and 
of laches in pursuing him. Ibid. 

427. Infancy of the midcer of a note does not excuse the want of a d^ 
mand on him by the holder, in order to charge the endorser. Wtmajt 
vs, Adaxb, 12 Cushin^s {Afassaehusetts) BeportSj ^10. . 

428. Notice to the endorser of a note, not payable at any bank by its 
terms, or by usage, and not left in any bank for collection, and not pre- 
sented to the maker for payment, is premature, if sent before the close of 
business hours of the last day of grace, though after bank hours ; for the 
maker had the whole business day in which to pay it And it is imma- 
terial that the endorser knew that the maker had absconded. PisBOB vs. 
Cats, 12 CaskingU {Massachusetts) B^ports^ 190. 

429. Payment of a note by the principal discharges the surety, so that 
the note cannot be again put in circulation against him. Chapm ak vs. 
Collins, 12 Cushing*s {Massachusetts) BeporiSj 163. 

430. Giving time to one of two sureties on a promissory note does not 
discharge the other, although the first has signed his name on the face, 
and the other on the back of the note. Dbapsr vs. Wxld, 13 Gray^s 
{Massachusetts) JUports^ 580. 

431. One who puts hia name, before delivery, on the back of a promis- 
sory note, payable to the maker, or order, and endorsed by the maker, is an 
endorser And not a joint-maker, and his liability cannot be varied by parol 
evidence. Bioelow vs. Goltok, 13 Ora^s {Massaikuwtis) Bsports^ 309. 
Lake vs. Stxtsok, Ihidp 310^ nate^ 

432. Parties who endorse their names on a promissory note befbre its 
delivery, for the benefit of Uie maker, are not liable as joint makers, if the 
payee afterwards endorses his name above theirs, before the note is de^ 
livered; and other parol evidence is inadmissible to show that they were 
joint nudcers. Claft.vs. Rzos, 13 Gray's (ifasMc&KMf^) Ap&rtSf 403. 
Stdcbok vs. Sillowat, Ibidf 405. Powxbs vs. ^Jdmutff HM^ 405» 
note. 
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433. If the maker of a note absconds, leaying no visible attacliable 
property, a want of a demand or inquiry for him is not thereby excused, 
so as to charge the endorser, although the latter knew of such absconding. 
PiXBCS vs. Cats, 12 Cuihing's (MassachusetU) Reports^ 190. 

434. An assignment without endorsement, in a State whose laws pro- 
vide that '' every action must be prosecuted in the name of the real party 
in interest" of a promissory note, payable there to order, does not bar an 
action upon it in this commonwealth, in the name of the payee. Foss V9, 
Nutting, 14 €hray*9 {Massachusetts) Reports, 484. 

435. In an action to enforce rights under a promissory note given for 
the price of intoxicating liquors, sold before the passage of the statute of 
1852, chapter 822, the burden of proving the illegality of the sale is upon 
the defendant. Bingham vs. Pottxr, 14 Orates (Massachusetts) Reports, 
522. 

*' 436. B. conveyed land to A., and took a note for a portion of the piuv 
chase money, and A. gave an agreement to B., to" convey the land to cer- 
tain third persons upon receiving back the money already paid, and the note. 
B., by misrepresentation, obtained from A. deed of the land back to him- 
self, gave up the note, and afterwards agreed to deliver up both deed and 
agreement if A. would give back the note, which he did. A. afterwards 
paid further sums for the land, and gave a new note for the balance, upon 
a promise of B. that the deed and agreement should be returned to him, 
which was never done. B. conveyed away the land, and A. recovered 
the same by suit-against the grantee. ITeld, that these facts constituted 
no defence to an action on the note. Buss vs. Tripp, 14 Chray^s {Massa- 
chusetts) Reports, 136. 

437. In defence of an action by the payee, or his assignee in insolvency, 
on a promissory note, it may be shown by parol evidence that it was 
given as collateral security for liabilities incurred by {he payee, at the re- 
quest or for the benefit of the defendant, and that the payee suffered no 
loss by reason of those liabilities. Sladk vs. Hood, 13 Oray^s {Massachu- 
setts) Reports, 97. 

438. Under Revised Statutes, chapter 35, section 2, and statute of 1846, 
chapter 199, usury between the payee and maker of a promissory note is 
a good defence for the latter, pro tanto to the note in the hands of a bona 
fide endorsee, to whgm it was endorsed before maturity, for full value, and 
without notice of the usury. Kendall vs. Robertson, 12 Cushing*s {Mas- 
sachusetts) Reports, 156. 

439. A note ^ven to a father, by the defendant in a bastardy process, 
instituted by his daughter in settlement of such process, and in consider^ 
ation of her relinquishment of all .claim for support of the child, is founded 
upon sufficient consideration, and may be sued in the name of the father, 
although he was but trustee for his daughter. Cutter vs. Collins, 12 
Cushmg^s {Massachusetts) Reports, 233. 

440. The resignation of an office in a corporation is a sufficient consid- 
eration for a promissory note, although the maker of the note, has previ- 
ously agreed, for a valuable consideration, to resign the office on the de- 
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mand of the payee. Pkkk vt. Bxoua, 13 Gray^a (Maaiachutetts) JReporis^ 
407. 

441. No action can be maintained on a note for the price of liqnon 
sold by the plaintiff, knowing that they were to be re-sold in violation of 
law, and assisting the defendant in that unlawful purpose. Hubbxll vs. 
Flint, 13 Oray^s {^Massachusetts) BeportSy 277. 

442. In an action on a promissory note, evidence that the defendant, at 
the same interview at which tho note was given, gave another note to a 
third person, which had since been given up as made without consideration, 
is inadmissible to prove want of consideration of the note in suit ; and if 
admitted by referees, under a rule of court, who award in favor of the de* 
fendant, subject to the opinion of the court, on, the admissibility of the 
evidence, is ground for setting aside the award. Slads vs. Hood, 13 
€hray*s (Massachusetts) Bepbrts, 97. 

443. In an action on a promissory note, evidence that the considera- 
tion of the note was intoxicating liquor sold by the plaintiff to the defend- 
ant, for the purpose of being re-sold in this commonwealth, in violation of 
law, the plaintiff knowing and aiding in this purpose, is admissible under 
an answer which alleges that the note was in payment and compensation 
for liquors sold in violation of law, and received by the plaintiff without 
consideration, and against law, equity and good conscience, and no action 
ought to be maintained thereon. Hubbxll vs, Flint, 13 Gray^s {Masso" 
chusetts) Beports, 277. 

444. Evidence of what was said, in the absence of a payee of a promise 
sory note by one who had signed it on its face, to induce another to sign 
it on the back, is inadmissible to show that the latter put his name on 
the note with authority to fill up the blank with a guarantee only. And 
the admission of such evidence is not cured by a subsequent finding of 
the jury, that the signature was put upon the back of the note before it 
was delivered. Drapxr vs, Wxld,*13 Gray's (Ma^achusetts) Beports, 680. 

445. A foreign bill of exchange or promissory note, payable at sight, 
is entitled to grace by the general law-merchant, unless the contrary is 
shown to be the law of the place where it is to be paid ; and must, there- 
fore, be presented for payment 'Cbibbs vs. Adams, 13 Gray's {Massachu-' 
setts) Beports, 697. 

446. Evidence that the maker of a promissory note put property in the 
hands of the first endorser, has no tendencv to show that the latter signed 
the note for the accommodation of the maker alone, and not of the maker 
and the second endorser jointly. Fabnum vs. Farnum, 13 Gray*s {Massa- 
chusetts) Beports, 608. 

447. A notary cannot present a bill or note for payment by deputy, un- 
less authorized by statute, or usage of the place where presentment is 
made.* Cribbs vs. Adams, 13 Gray^s {Massachusetts) Beports, 697. 



*This 18 in conflict with decisions of the State of New-York, ^Q.-^JSd. B. M. 
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448. Where the owner of negotiable paper eells it, and accompanies 
the sale bv a ffoarantee of collection thereon, it is not necessary to the 
validity of sncoi guaranty that the name of the goarantee should appeair in 
it. Thomas v8» Dodge, 8 Michigan Reports^ 51. 

449. A gnaranty so given is not within the statute of frauds. Ibid, 

450. Where the amount of the note guaranteed is such that suit may 
be brought upon it, eitiier in a justices' court or in a ckcuit court, the 
conditioivof tne guaranty of collection is complied with bv obtaining ja<^ 
ment in a justices* court| and making doe en^mvoF to eoUect it by execa* 
tion. Ihid. 

451. And it is not necessary that a transcript of such judgment be filed 
in the circuit court, and execution against lands issued thereon, where it 
clearly appears that the judgment debtor has no real estate liable to ex*- 
ecution. Ibid. 

452. Under rule 79, of the circuit court, a promissory note, a copy of 
which was attached to, and served with the declaration, may be read In 
evidence under the common counts, without proof of the signature, where 
its execution is not denied on oath. Hoard vs. lartL^ 7 Michigan Se- 
portSy 468. 

453. An agent of a tax collector having received in payment of taxes a 
draft upon the collector, and on the collector refusing to accept or allow 
the same, having paid over the amount of the tax himself, is a holder of 
the draft for value, and entitled to collect the amount from the parties 
thereto. Elliot V9. Miller, 8 Michigan Reports, 132. 

454. A promissory note, dated July 20, was, by its terms, payable ^ one 
year August 15tib, alter date.^*' Ifeldf that it was payable not one year 
after its date, but one year from the fifteenth day of August after its date. 
Washivgtov, &c., Bakk vs. Jerome, 8 Michigan Reports, 190. 

455. Proof of any one or more of the legal conditions necessary to 
charge an endorser, nas no tendency whatever to prove a compliance with 
the rest Cioottx vs. Morse, 8 Michigan Reports, 424. 

XY. Mississippi. 

456. The drawer of a bill is not entitled to an injunction to restrain an 
innocent holder from collecting the bill of an accommodation acceptor on 
the ground of fraud in the payee. Wink vs. Wilkihs, 35 Mississippi 
(e George) Reports, 186. 

457. The contract of a drawer is to pay the bill, upon non-acceptancei, 
not at the drawer's place of business, but where it was drawn. Wood vs. 
GiBBS, 35 Mississippi (6 George) Reports, 559. 

458. And, therefore, the drawer's liability is always to be determined by 
the law of the place where the bill was drawn. Jbid. 
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459, Where the bill is drawn in this State, no matter nfhere payable, 
the drawer may set up that there was no consideration, even against an 
innocent holder, as that defence is allowed by the Revised Code, article 2, 
page 355. Ibid* 

460. A contemporaneons written agreement, appended to a note, or 
endorsed on it, thi^ it. should not be paid until a certain event,.forms part 
of ity and tJiienote is not payable, nor does the statute of limitations be* 
gin toran until that event happens. Ejtfingkk w. RiOBAims, 85 Missitnppi 
(6 George) departs, 540. 

46} » If the obligee or his agent verbally agree with the suretv at the 
time of signing, that the surety shall not be bound unless another also 
becomes bound, the obligation as to the surety is void, unless that condi- 
tion be fulfilled. Read vs. McLemorb, 34 Jfinisnppi (5 George) Be^ 
port8f 110. 

46i. A smtmay be dismissed as to the principal promissor, and pro- 
ceed to judgment against the sureties, if they are joint promissors. Wur 
xiNaoH vt. Fjlowsrs, 87 Mississippi (8 George) Jleports^ 5?9. 

468. Notes payable' to bearer^ may be passed by delivery, by a feme 
coverty who owned them. Certainly they will pass by a joint assignment 
of the husband and wife. Cobb vs. Duks, 8 Mississippi (7 George) Be-^ 
parts, 60. 

464. No endorsement. or written assignment of a promissory note is 
necessary to enable the bolder thereof to maintain an action thereon in 
his own name; Lewis vs. Bo wen, 29 Mississippi (8 Jones) Reports, 202. 

465. One who has given his note to an incorporated academy as the 
price of a scholarship, to be at his own disposal, cannot be compelled to 
pay it, after the academy has become insolvent and been shut np, it being 
understood that the price of the scholarship was to be a permanent fund, 
the interest of whicn only was to be spent Mart Washingtok, &c., 
College, vs. McIntosh, 37 Mississippi (8 George) Reports, 671. 

466. The trustees of the academy, in such a case, have power to' cancel 
the agreement to teach the promissor^s nominee, so. long as he paid in- 
terest, and, tkereupon, to release his note to him. Ibid, 

467. The mortgagee of a note payable to bearer delivered it to an at- 
torney, as the property of the mortgagor, and directed a suit to be 
brought on it in the mortgagor's name. Held^ that the mortgagor there- 
by acquired the legal title, and so the suit, iiv his name, was sustained. 
Fox vs. Billiard, 35 Mississippi (6 George) Reports, 160. 

468. A. was indebted to B., who was indebted to C. ; by agreement 
between the three, A. gave C. his promissory note in full satisfaction of 
B.'a debt to 0* Meld, that A. must pay the note if C.'s debt was valid, 
although he had a good defence to the debt be owed to B. Marsh vs. 
Lysle, 34 Mississippi (5 George) Reports, 1*13. 

469. In the execution of a promissory note, a person may adopt and 
ratify the signing of his name dj another. Pow t;;, Spsnny, 29 Missis- 
sippi (8 Jows) Reports, 386. 
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470. Delivery is necessary to the complete execution of a promissory 
note ; if the payee obtain possession of it by frand, he cannot' maintain an 
action thereon. Carter vs. McOliktock, 29 Mississippi (8 Joms) Ee^ 
ports f 464. 

471. By statute of 1833) a promissory note is protestabie paper, and the 
notary is bound to give notice to all endorsers, d;c., though by comme^ 
cial law it is not protestabie, and he need only notify the party from whom 
he received it BowLnra vs. Arthur, 34 Mississippi (5 Gsorge) Re- 
ports^ 41. 

472. Notice through the post-office to an endorser in the same town 
is bad. Ibid, 

473. A bonafde holder for value is free from all equities. Msrcein 
w. Cotton, 34 Mississippi (5 George) HeportSy 64. 

474. One who took in discharge of a secured debt is a bona fide holder 
for value. £m anusl w. Whits, 34 Mississippi (5 George) Reports^ 56. 

475. In Louisiana, as by the general rules of commercial law, possession 
of a note duly endorsed, jprtma/oct^ implies title, and casta the burden 
on the defendant Hid* 

476. Proof of payment to the payee after maturity, without asking 
him to deliver up the note, does not affect the prima fade title as above 
as against the endorser. Ibid. 

477. In a suit upon a promissory note, absolute on its face, parol evi^ 
dence is inadmissible to show that though absolute in form it was paya- 
ble only upon a contingency, or that in a certain event only one-half the 
amount was to be paid. Smith vs* Thomas, 29 Mississippi (8 Joms) 
Reports^ 307. 

478. Parol evidence is inadmissible to show that a note, absolute on its 
face, is payable at a time different from that stated therein. Ings vs* 
Hance, 29 Mississippi (8 Jones) Reports^ 399. 

479. An excuse for non-presentment should be shown in the first in* 
stance, and not by way of rebuttal after the defendant has shown the 
non-presentment Wood vs* Gibbs, 35 Mississippi (6 George) ReporiSj 
559. 

480. A party may, pending the suit, strike out an endorsement to 
himself, and afterwards treat it as restored. Montagus vs. King, 37 
MisHssippi (8 George) Reports, 441. 

481. A consignor drew a bill on the consignor's selling agent, in favor 
of the consignee, to reimburse him for advances ; the consignee nego- 
tiated it, but was obliged to pay it at maturity, the consignor having no 
funds in the agent's hands. Meld, that the consignee, who was payee 
and endorsee, could recover of the drawer without protest Carbon vs. 
Albzandxr, 34 Mississippi (5 George) RepoTts, 528. 

482. If the drawer had no funds in the drawee's hands, when the bill 
was drawn, and informed the payee that he did not expect to have any, 
and that the drawee would not pay it, as against the drawer, no present- 
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ment for payment need be made. Wood vs. Oibbs, 35 Misnasippi (6 
George) MeporU^ 559. 

483. What is due diligence in giving notice of dishonor of a bill of 
exchange is a question of law when the facts are admitted ; where the 
facts are disputed, the court should ffive hypothetical instructions, leaving 
the facts to the jury. Sinvillb w. WxlcH| 29 MisHmppi (8 Jones) i2e- 
portSf 203. 

484. If the residence of the endorser of a dishonored bill is unknown 
to the holder, inquiry should be made to ascertain his domicil or place of 
business. Ibid, 

I 

485. A bill of exchange, drawn in one State of the United States upon 
a person in another State, is to be treated as a foreign bill of exchange ; 
in cas^ of dishonor, protest is necessary ; but the notice of dishonor .need 
not be accompanied by a copy of the protest. The notice may be a ver- 
bal one. Ibtct, 

486. Presentment of a bill of exchange to the drawee must be made 
in a reasonable time. What time will be reasonable depends upon the 
circumstances of the case. Ibid, 

487. The accommodation acceptor cannot object that the bill was put 
in circulation in fraud of an agreement between the payee and the drawer, 
to which he was not a party. Handt, J., dissenting. Winn vs, Wilkins, 
35 Mississippi (6 George) Reports^ 186. 

488. An accommodation acceptor cannot have an attachment against 
the drawer until payment of the bill, for until then he is but a surety, 
not a creditor. Henuerson vs. Thornton, 37 Mississippi (6 George) 
ReportSy 148. Todd vs, Shouse, 14 Louisiana Annual Reports j 426. 

489. An accommodation party, obliged to pay a bill, should have eight 
per cent, interest, as on a loan, not five per cent., the rate fixed for bills. 
Carson" V*. Alexander, 34 Mississippi \b George) Reports^ 628. 

490. A cons^nee who has paid a bill, which he had endorsed, drawn 
upon his selling agent by the consignor, and not paid for want of funds, 
may charge the consignor with the original debt, plus the amount paid 
on the bill, less the sum realized on it Ibid, 

XVI. New-Hampshire. 

491. After the signatures to a note have been proved, such note may 
be read in evidence, not only to show the terms of the contract whicn 
the defendants made, but also to show the party or parties with whom it 
was made ; and if a note be made payable to a firm, the note itself is 
competent evidence, after proof of the defendants' signatures to it, of the 
eustence of such firm, as against such defendants. Blodqbtt vs, Jaok- 
sRr, 3 Chandler* s (New-Hampshire) Reports^ 21. 

492. A note was made payable to Whitney, Shaw, Lent and Howes, # 
and. endorsed to the plaintiff. On trial the signatures and endorsement 
were denied, and after proof of the defendants' signatures to the note, the 
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plaintiff proved, ;tibat«poa thednyof the date of tbenote^anmn calling 
bimself Lent, and as one of the &rm aforesaid^ sold the same to the plain- 
tiff, and endorsed it in the name of said firm. Held^ that in the absence 
of all other evidence upon the point, possesion of the note was compe- 
tent evidence of ownership, and of the identity of the person selling and 
endorsing the note with the Lent to whom, with others, the note was 
payable. Ibid. 

493. When a note is made payable to a firm, and no such firm| 
exists, the person to whom such note was given may assume such 
firm name, and endorse said note in the name of such firm, and it 
will be a good endorsement in the hands of an innocent liolder, who 
may collect the same of the makers, under a connt for money had and 
received. Ibid. 

494. Trover may be maintuned by the . maker of a promissory note 
against the payee, after the same is fully paid, if the payee, having the 
note in his possession, refuses to deliver it to the maker on demand, or, 
if after payment, the payee disposes of the note. Stonk vs* Clouob, 4 
Chandlet^B {NeuhHampddre) jReports, 29l. 

495. The fact that a note was originJEtUy obtained by duress, will not 
be a ffood defence to the note in the hands of a hojia fide holder for a 
valuable consideration paid before its maturity. Clabkjb vs. Pbasb, 4 
Chandler^ 414. 

496. But where fraud, illegality or duress, in the making or original 
circulation of the bill or note is shown, that will cast upon the plaintiff 
the burden of proving that he is a bona fide holder for a valuiible consid- 
eration. Ibid. 

497. Where several sign a note without any designation as to the 
character in which they sign, whether as principals or sureties, they will 
all be presumed to be principals ; yet that presumption may be rebutted 
by extrinsic evidence, that some of the signers were sureties only, and 
that this fact was khown to the creditors. Derrt Bank vs. Baldwin, 4 
Chandler, 434. « 

498. But where several sign a note jointly and severally, and " all as 
principals,'' as against the payee, evidence that any of the signers are 
sureties only, and that this fact was known to the payee, is inadmissible, 
as tending to contradict the express stipulations of the contract of the 
signers with him. Ibid. 

499. A cashier of a bank has j^yres prima fade to endorse for collection 
notes discounted, and notes deposited to be collected, or deposited as 
collateral security. Corsbb vs. Taul, 4 Chandler, 24. 

500. It is Bufficient evidence of a ratification by a bank of the cashier's 
endorsement, that the bank prosecutes the suit in the name of the en- 
dorsee. Ibid. ^ 

501. A conversation between the principal signer of a note and a sup- 
posed surety who denied his signature, after the latter had seen the note, 
in the absence of any person interested fos the holder, was held incompe- 
tent to affect the ktter. Ibid. 



502* The silence of a partj, to whom a noie, pQfported to be signed 
by bim, was shown, with a sequest to pay it, is competent evidence that 
his signature is genoine ; or, if not genuine, of his assent to be bound by 
it. Ibid, 

503. Such silence does not operate as an estoppel upon the party to 
deny or disprove his signature, unless the holder has been led to change 
his position, or otherwise act upon it to his injury. Ibid. 

604. F. sold, transferred and delivered a promissory note against W. 
to M.| on Sunday, and received his pay for the same. W. cannot be held 
as the trustee of F. for th^ money due on said note, after such transfer to 
M., even though the contract, as between the parties, was illegal, as being 
prohibited by law. Smith vs. Fostxe, 4 Chandler^ {NeuhHampaUr?^ 
BepartSy 215. 

505. It is no defence to an action upon a note that the consideration 
of it was another note against one B., transferred to the defendant by the 
plaintiff, with a guarantee of payment before the note in suit shall fall due, 
which note against B., has not been paid. State vs, Hobbs, 3 Chandler*4 
{Net^Hampakire) Report9j 229. 

506. An indictment for perjury is insufficient, which charges the false 
statement of the above facts, in an affidavit made by defendant, upon a 
motion for a continuance of a civil action at the first term, under the 27th 
rule of court; such facts not showing probable ground of defence, and 
being immaterial upon the question of continuance. Und. 

507. By the revised statutes, protests of bills, notes and orders are made 
evidence in all cases of the facts stated in such protests, whether those facts 
relate to the dishonor of the bill or note, or to the notice given to any of 
the parties thereto. Simpson vs. White, 3 Chandler*8 {New-Hampshire^ 
Reports^ 640. 

608. When a note is made to raise money, it does not change the liabil* 
ity of the maker that the money is advanced by a third person instead of 
the payee. BakI: of Newberry vs. Rand, 38 New-HampstUre BeportSy 166. 

509. Where the defendants, for the purpose of raising money for the 
use of a rail-road, signed a note, payable to a bfmk, and delivered it to 
agents to procure it to be discounted, but the bank refusing to advance 
the money, the agents obtained a larger sum from other persons upon the 
notes of the corporation and directors, and pledged the note of the de- 
fendants, together with the bonds of the corporation, as collateral security, 
and the money was appropriated for the use of the road : It was heldy that 
the notes of the corporation, not being paid, a suit could be maintained 
upon the note of the defendants, in the name of the bank, for the benefit 
of those who advanced the money. Ibid. 

610. The holder of a dishonored note is bound to exercise ordinary and 
reasonable diligence in ascertaining the residence or business address of 
the endorser, and in forwarding notice of the dishonor to him accordingly. 
BaiQHToir Maubt Bank vs. rBZLBBZCx, 3 Chandler's {NevhHafnpshire) 
Reports^ 506. 
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511. If he inqnire of peraom who, from their connection with the notei 
or their acquaintance with the endorser, are likely to know his leudencei 
and are not interested to mislead him, and is distinctly told where the 
endorser resides, and in good faith seasonably acts upon the information 
thus obtained, it is due diligence on his part Ihid. 

512. Where the holder of a dishonored note, not knowing the residence 
or business address of the endorser, went to the principal hotel in the vil- 
lage where the endorser was accustomed to do Dusiness — ^that at which 
men of the same occupation with the endorser usually stopped — to the 
keepers of which the endorser was well known,, and from the direction of 
which the holder had noticed the endorser coming to hb own place of 
business, and, upon inquiry there, was distinctly informed that the en« 
dorser resided in a particular town; whereupon he, in good faith, season- 
ably forwarded notice of the dishonor to the endorser in that town, Hdd^ 
that this was due diligence in the holder. Ihid. 

513. Where the notary certifies in his protest that he has notified the 
endorsers residing in the same town or city, such certificate is to be taken 
as prima facie evidence of personal notice to such endorsers of the dis- 
honor of the bill or note, and of all other facts necessary to charge the en- 
dorsers. Simpson vs. White, 3 Chandler* 8 (New-Hampshire) R^rts^ 540. 

514. Where the notary certifies in such protest that he deposited in 
the post-office a notice directed to the endorser, if it shall appear that 
such notice was deposited at the proper time, and was properly directed, 
such certificate is to be received k% prima> facie evidence that such written 
notice contained a statement of all the facts necessary to charge the en- 
dorser. Ibid. 

515. Where the endorser of a bill or note resides in this State, and has 
no place of business elsewhere, though the original parties to the note or 
billy and the endorsee and first endorser reside in another State, in the 
iEibsence of all proof as to where the endorsement was actually made, it 
will be presumed to have been m&de at the place of residence of the en- 
dorser. Ibid. 

516. Upon the question of due diligence in giving notice of the dishonor 
of a note to the. endorser, the result of inquiries, made subsequently to 
the sending of the notice, is immaterial and incompetent. BriohtoiT 
Mabk£^ Bank vs. Philbrick, d Chandler'' s {New-Hampshire) Reports^ 506. 

517. The endorser of a promissory note, payable on time, with interest 
annually, and secured by a mortgage of real estate, who has been com- 
pelled by the endorsee to pay the annual interest due thereon, cannot 
maintain an action upon the mortgage, to recover possession of the mort- 
gaged premises, while the note still remains the property of the endorsee, 
and the principal sum is due to him thereon. Gunnstt vt. Blodostt, 39 
New-Hampshire Reports^ 150. 

518. The liability of an accommodation endorser is not a£feeted by the 
makers transferring the note directly to their creditor in payment of their 
debt, instead of obtaining the money to be used in their business, by a 
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discount at a bank, as was the original pnrpose. Psrbt «#. ArmstronO) 
39 NevhHamp9hirt Reports^ 583. 

519. A composition deed, by whicb the plaintffi^ to whom tbe note in 
question was transferred, agreed to receive a certain per cent of all debts 
dae from the makers of the note, in fall discharge of the same, to be paid 
at a time beyond the matnrity of the note, operates as an extension ot the 
time of payment, and discharges the endorser. Ibid, 

520. In an action by an- endorsee against the maker of a negotiable 
note, if it appears that the note was endorsed after it was discredited, the 
maker may set-off a claim against the endorser, unless it is shown by the 
holder that he took the note bona fide^ and fr a valaaoble consideration. 
Odiorne v$* WooDMAKJ 39 New-Hampshire KepwtSy 541. 

XVIL New-Jebset, 

521. Taking notes for a lien claim, is no abandonment of the lien secur- 
ity; and if the notes are not paid at maturity, the claimant may enforce 
his lien in the same manner as if the notes had never been given. Ed- 
wards V9, Derrickbon, 4 Dutches (New-Jersey) Keports^ 39. 

522.- Where a member of a firm draws his endorsed note, payable to 
A., who endorses it as accommodation paper upon the credit of me firm, 
upon the representation by the drawer that it is for the use of the firm, it 
is no error for the court to charge that the jury had no ri^ht to infer, from 
such representation, that the note was for the use of the nrm. Ublbr vs. 
Browning, 4 Duteher's (NeuhJersey) ITeportSf 19. 

523. Nor is the admission of the drawer afterwards, and while the firm 
is in existence, any evidence that the proceeds of the note went actually 
to the nse of l^e firm. Ibid, 

XVIIL New-York. 

524. An instrument in the following form, viz.— -^^ |500. Columbus, 
March 1st, 1853. Messrs. John Stewart, Jr., ife Co., please pay to the 
order of Archibald H. Lowbry, the sum of $500,. on account of twenty- 
four bales of cotton, shipped to you as per bill of lading, by steamer Col- 
orado, enclosed to you in letter. Stripfleman & Botce" — is a bill of 
exchange. Lowery t;«. .Steward, ^ Bosworth^s (N. Y,) KeportSj 505. 

525. An unconditional order upon A., to pay a sum certain to the order 
of a person therein named, is none the less a bill of exchange because it 
specifies the account which forms the consideration of the order. Ibid. 

526. And, therefore, the acceptance thereof must be in writing, under 
the statute. Ibid. 

527. Where a promissory note is due and payable at the moment of its 
execution and delivery, the note cannot be transferred so as to cut off any 
defence existing in behalf of the maker at that time. Sackett vs. Spen- 
cer, 29 Barbour's {N. Y.) Keports, 180. 

528. A bona fide holder for value is jiot affected by the diversion of 
negotiable paper from the condition on which a party becai)ie an accom- 
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modation endoner, and the rights of snch holder willpass to his endorsee, 
although he may have notice. Noblb vs. Cornell, 1 JSilUnCs {N. Y, (7. P) 
lUportSy 98. X 

529. Where an endorsee is the party plaintiff, proof of a failure of con- 
sideration is inadmissible without evidence impeaching his title. Brit- 
ion vi. Hall, 1 Hilton's {N. T. G. P.) ReporU, 628. 

530. One who takes a note after maturity, has all the rights of his as- 
edgnor, who took before maturity. Ibid. 

531. Where a note is transferred after maturity, it is taken subject only 
to the defences existing against it in the holder's hands when it matured 
Ibid. 

532. A. endorsed M.'s note for a consideration paid by the holders, 
and to enable them to raise money. Ug^gI' non-payment at the bank 
where it was discounted, A. took it up. Meld^ that A. took all the rights 
of Ihe bank, and was not subject to equities between the maker and the 
former owners. ' Yusn vs. Schombxrcs 1 Milton's {If, T. C. P.) BeporU, 
532. 

533. A cletk's memorandum of service of notice of protest at a certain 
place, but not stating the time of service, and unassisted in this respect 
by the clerk's testimony, except that he testified that from his custom of 
serving notices on the day after the protest, he was confident he had done 
so in this case, is insufl^ient to chaige an endorser with notice, where there 
is evidence to show that he did not receive any. Inorabah, T". J., dis- 
senting. Tatlor vs. Striitoxr, 1 Hilton's {N, Y. 0. P.) Reports, Z11, 

534. Payment of a note may be demanded, and notice of its non-pay- 
ment may be given by any person attthorized by the holder, with the 
same effect as if done by a notary ; and the possession of the note is suffi- 
cient evidence of authority. Colb vs. Jessup, 10 NeuhYork (6 Selden) 
EeportSy 96. 

535. Notice of dishonor by the holder enures to the benefit of all par- 
ties to the paper, but an excuse for the omission of service does not aid 
parties who are wiUiont excuse. Baalx vs.. Parish, 20 New-York (6 
Smith) Heports, 407. 

536. And where the holder of the note did all in his power to notify 
the parties, but directed the notice incorrectly, and his endorser having 
knowledge of the residence of the maker, took up the note, without giv- 
ing any further notice, and then brought suit against a prior endorser, it 
was held that he could not recover. Ibid. 

537. An endorsee of a note, payable to the order of an incorporated 
company, who takes it under an endorsement purporting to have been 
made by its president, or other agent, takes it at the peril of being able 
to show, when his title is questioned, that the person assuming to endorse 
it in the name of the company had authority to do the act, and in an ac- 
tion on the note, must prove such authority. Marine Bank, d^c., vs. Clem- 
ents, 3 Bosworth's {N. Y.) Reports, 600. 

538. In an action against a second endorser, he offered to show that 
the first endorser (payee) was a married woman* Held, immaterial, since 
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bis endoraeraeDt was a gnannty of the geniiineiiesa of the signatures, and 
competency to contract, of prior parties. OoDnr w* Bltdknburgh, 1 
Hilton's {N. Y. €. P.) Beportt^ 182. 

539. Where, after a note fidls due, the holder accepts a new note from 
the maker, and thereby extends the time of payment, he thereby discharges 
the endorsers. Plait m. Stabk, 2 Hilton' 9 (N, T. G. P) Beports^ 399. 

540. The memoranda of a bank teller, who is likewise clerk to a notair, 
made by the witness himself in the coarse of his employment as cleric, 
who testifies that he retains no recollection of the £sct, bat knows that no 
memoranda would have been made had he not done the acts, are admis* 
nble to prove the presentment and notice of non-pajment of a note, not 
as the act of the notary, bot as that of the witness m his private capacity. 
Cols vs. Jsssup, 10 New-York (6 Selden) Beporti, 96. 

541. In case of a goaranty, the obligation to prosecute the principal 
debtor within a reasonable time, and with doe diligence, is a condition 
precedent to the liabilitj of the guarantor. Oallaohsr vm, Wbitx, 81 
Barbour's {N.Y.) lUports, 92. 

542. What is a reasonable time, must always depend upon the pavtii^ 
tdar circomstancea of the case. Ibid. 

543. If a guarantor intends to rel^ upon a want of diligence in eol* 
le^ng the money due from the principal debtor, as a substantial defence* 
he shoold present the question distinctly for the jadgment of the court, 
by asking for specific instructions to be given to the jury. Jbid. 

544. S. made a note, payable to W., or bearer. W. transferred the 
note to B., in part pajrment for a piano, at the same time guaranteeing its 
collection, by an endorsement upon the back thereof S. fiuling to pay the 
note at maturity, W. took it up from B. He subsequently transferred 
the note to the plaintiff, who expressly agreed to take the same at his own 
risk Through inadvertence, however, the guaranty was not erased at 
the time of uie transfer. i?i?^df, that the goaranty, being a contract be* 
tween W. and B., when W. paid B. the amount of the note, and took it 
up, the guaranty was functus officio ; that the defendant could show the 
agreement, and that, consequently, the plaintiff could not maintain an 
action thereon. Ibid. 

545. B. made a note for $500, payable to G., or bearer, without con- 
sideration, for the accommodation of G., and to enable him to raise the 
money ; it was delivered by G. to the defendant, to be. used to raise 
money for G. The note was afterwards signed by G. also, without the 
knowledge or consent of B. The defendant then endorsed upon the note 
a guaranty of payment, and sold it to Bubton, the plaintiff's assignor, for 
1425. Ifeldy that if the note was valid in the hands of G. as against B., 
when originally delivered to G., the transaction was not usurious, and the 
defendant was* liable upon the guaranty, although G. signed the note 
without the knowledge or consent of Bf, at the same time the guaranty 
was signed, and the money advanced to G. by Burton. Burtok vs, Ba- 
KBR, 31 Barbour's {If. Y.) Beports, 241. ^ 

546. The plaintiff was accordingly adjudged to be entitled to recover 
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of the detendant upon bis gnaranty the amonnt actnally adranced by 
Burton upon the purchase of the note, with interest Ibid. 

547. The endorser of a promissory note, dishonored on Satardaj, is 
daly charged, where the agent for its coUection, not being able to ascertaiii 
the endorser's residence, mails notice of its non-payment, on the foUowmg 
Monday, to his principal, and the principal, on the next day after re- 
ceiving it, mails notice to the endorser. Ths Fabmsb's Bahk of Bridob- 
POBT V8. Vail, 7 Smithes ReporUj 486. 

548. '^ Due A. Y. or bearer, three hundred and forty dollars, for valiie 
received, with interest, at Leicxstbb's office, in Rochester. Oct 4, 1851. 
S. S." — is a promissory note, payable immediately, and not entitled to 
grace. Sackxtt vs. Sfskcxb, 29 Barbour's {N. Y.) BeportSj 180. 

549. An instrument promising to pay money upon a contingency, is 
not a n^otiable promissory note. But although drawn payable to order, 
delivery of such note, without endorsement^ with intent to transfer, is a 
▼alid assignment, on which the holder may recover. Loftub vs. Glask, 
1 Hilt(m's {N. Y. 0. P.) Reports, 310. 

550. An instrument in form of a bond, but without seal, is a promissory 
note. WooDWABD vs. Gsnxt, 2 Hilta/Cs {N. Y. C. P.) BeportSj 526. 

551. An endorser of a note is not the assignor of a thing in action, 
within the meaning of section 899 of the Code, although he endorses and 
transfers the note alter it has become due. Gabdhbb vs. Oobdok, 3 Bos' 
worth's {N. F.) Reports, 369. 

552. Where the maker of a protested note pa3rB the amonnt to the 
original payee, and not to the holder, and the holder, with knowledge of 
the fact, gives further credit to the payee, the maker is not a surety of the 
payee to be discharged by the indulgence. Cabb vs. Lewis, 20 Neuh 
York (6 Smith) ReporU, 138. 

553. Semble, if the payee had been directed to take up the note, and 
had been accepted by the holder as his debtor, the maker would be dis- 
chai^ed by the novation. Ibid. 

554. On the maturity of a note, one of two accommodation endorsers 
gave his own note in renewal with collaterals, without the knowledge of 
the other. Held, a dischaige of the other endorser. ExLTr vs. Jekkuts, 
1 Hilton's (JV. Y. 0. P.) Reports, 73. 

555. Where one of two several judgments, held by a bank against the 
maker and endorser of a promissory note, has been satisfied out of the 
estate of the endorser, an assignment by the bank of the outstanding 
judgment against the maker to a third person, at the request of the en- 
dorser, will, in tha absence of proof of the contents, or consideration of 
such assignment, be presumed to be a valid and unqualified one to snch 

Eerson for his own benefit, and not as trustee for the endorser ; and the 
urden of showing the contrary must rest on the defendant in an action 
brought upon such judgment Eno vs. Cbook, 10 New-York (6 Selden) ' 
Reports, 60. 

556. A party who entrusts another with his acceptance in blank, is 
responsible to a bonajide holder, although the blank be filled with a sum 



exceeding that fixed as a limit by the acceptor. Vakbuzsk v9, Howk, 1 
Smith'' 8 Beports, 531. 

557. Though the filling of the blank in violation of the agreement of the 
parties be a forgery, the acceptor is estopped from setting up the fact. Ibid, 

558. The complaint by the president of a banking association did not 
a?er any negotiation of the bill to the bank. An amendment supplying 
such averment is properly allowed, and, if not so, is a matter of discre- 
tion, not reviewable on appeal Ibid, 

559. Where a party liegotiates commercial paper payable to bearer, or 
nnder a blank endorsement, he warrants that he has no knowledge of any 
fiicts which prove the paper to be worthless, on account of the failure of 
the makers, or of payment of usury, or which otherwise render it void or 
defunct. Dblawarb Bank v«. Jarvis, 20 New-York (6 Smith) BeporiSf 
226. Bbowk vs. Moktoomsbt, Ibidy 2^7* 

560. Where the transferree was cast, in an action against the makers, 
on the ground of usury, and had given notice of the nature of the defence 
to the party transferring the note, he was held to be entitled to recover 
for the amount of the note and the costis of the unsuccessful suit Ibid. 

561. A loan was obtained from a bank on depositing accommodaticm 
paper, as collateral. When due, the debtor had a deposit somewhat less 
than the loan, and the cashier informing him that the note had been 
charged to him, delivered up the collaterals, which were returned to the 
parties. Shortly afterwards the cashier requested a return of the collat- 
erals, and they were returned. The loan not having been paid, suit was 
brought against the endorser, on one of the collaterals, ffeld, that charg- 
ing the loan did not relieve tiie collaterals, nor amount to payment, and 
that their return placed the parties in the same position as before they 
were given up. Bradt J., dissenting. Williamson vs, Nills, 2 Hilton 9 
N. T. C.P.)Itep(yrt8, 84. 

562. The statements or entries of the makers and endorsers of promis- 
sory notes, made in the absence of the holder, are not competent evidence 
against him. City Bank of Brookltk vs. McChxsnbt, 20 New- York 
(6 Smith) Reports, 240. 

563. In an action on negotiable paper, which has been lost, the giving 
indemnity required by law (2 Revised Statutes, 406, section 76) is a con- 
dition precedent to recovery. Dbsmond vs. Rick, 1 HiltorCs {N, Y. C. P.) 
Reports, 630. 

564. A chattel note, though drawn payable to order, is not negotiable, 
and cannot be " endorsed," but it can be assigned, and by parol Bbown 
vs. Richardson, 20 New- York (6 Smith) Reports, 472. 

565. An averment by endorsers of negotiable paper, without averments 
of partnership or joint ownership, that the paper in suit as endorsed, "came 
lawfully into the possession of the plaintiffs for value,'' is a sufficient aver* 
knent of ownership^ Lbb vs. Aihslbbi 1 HUtorCs {N, Y. C. P.) Reports^ 
277 

566. In legal effect, an endorsement in blank is an endorsement to any 
person who may hold it, and the denial of an ^ endorsement to the phun- 
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tiff" is immaterial and frivolous. Hamlah v9. Salter, 1 JSUton^s (ilT. Y, 
a F.) Reports, 668. , 

667. In an action against an endorser, the answer set np that the maker 
had a counter-claim against the party transferring to the holder. Jffeld, 
immaterial, and a motion to strike out was granted. Arrano7sz vs, Fba- 
ZEB, 2 Hiltm'9 {N. T. C. P.) BeparU, 244. 

668. An answer setting up the defence against a holder for ralne, that 
the note was an accommodation one, and known bj the plaintiff to be 
such when taken, is frivolous. J^sttigrew v8. Chats, 2 HilUnCB {N, T. 
C. P.) Repwis, 646. 

669. Where one sells a check of a third person without communicatinfi^ 
to the purchaser the fact, known to the seller, that the maker of the check 
had failed to pay another check presented to him for payment on the day 
of the sale, he cannot recover upon a note given in payment for the check. 
Brown i^^. Moktoomsrv, 20 NeuhTork (6 Smith) Reports, 287. 

670. Where the holder of a new note, substituted for a former one, 
brought his action upon it, and the defendant interposed his sworn answer, 
alleging that the note was usurious and void, it was held, in a suit upon 
the original note, that the defendant should not be permitted to deny that 
what he then alleged under iiis oath was true ; and if it was true, then there 
was no valid satisfaction of the debt. Shsppard vs. Hamilton, 29 \Bar' 
hour's (j!7. F.) Reports, 166. 

671. A certificate attached to a promissory note by the maker of such 
note, at the execution thereof, declaring that said note was given for value 
received, and will be paid when due, operates to estop the party giving it 
from falsifying his owii statements, and he cannot set up the defence of 
usury against a bona fide holder of the note, who has discounted the same 
on the &ith of the certificate, giving full value, under circumstances free 
from suspicion, and without any design to evade the statute. Mechanics' 
Bank, &c., vs. Townbend, 29 Rarlwur's {N. T,) Reports, 669. 

672. Where a sale of chattels has beenrfraudulently made, and the title 
to the chattels sold has failed, and the purchaser has commenced an action 
to compel the vendor to surrender a promissory note, and mortgage given 
for the consideration of the sale to be cancelled, and to recover damages 
for the fraud, the pendency of such an action will not prevent the purchaser, 
if afterwards sued on the note by the vendor, from setting up the fraud, 
and failure of title, as a defence to the action so commenced by the vendor. 
WiLTSiB vs. NoRTHAH, 8 Bosu>ortKs (i\r. T,) Reports, 162. 

673. Where the fiscts averred, and sought to 6e proved, affect the validity 
of the note itself iu the hands of the^ pavee, and show either a want or 
failure of consideration, they are admissible in favor of the maker in an 
action by one who received the note after its maturity. Ibid. 

674. And in such case, the pendency of an action brought in equity by 
the maker against the payee, to compel the surrender of tiie note to be 
cancelled, and for damages, will not preclude the maker from using these 
fincts as a defence, when, after the bringing of such suit in equity, and afkr 
Hie maturity of the note, the payee tranafets the Jiote to a thurd penon, 
who sues the mskei thereon. Aid. 



b*J5, Where a note was made for diacoant contrarj to the statnte, bat 
snch illegal assignment was not carried ont^ and the note was ffiren to 
secure a loan, it was enforced. Nobls vi. CoRNBiXy 1 HilUnCB (JV, Y* C. P.) 
BeparU^ 98. 

576. In a salt on a joint and several promissory note, the addition of 
the words ^ survivor of William Bruce, as description of the defendant, 
in the declaration, is mere harmless surplusage, and would not prevent the 
snit lying against the defendant on his several liability. Bookrt vs, Vsr- 
MiLYA, 10 NeW'Tark (6 Selden) Reports^ 477. 

577. Where a note, which, by its terms, is payable eight months after 
its date, is in the complaint, in effect, stated to be payable generally and 
absolutely, the variance is immateriaL Proof by the defendants that they 
knew (he plaintiff held the note produced at the trial; that they had given 
no other note of that date and amount, and no note of that amount pa]^ 
able generally, does not tend to show that they have been misled by the 
variance, no defence nponithe merita being pretended. Chapman v$, 
Carolin, 3 BonDoriK$ (N. F.) Eeports^ 456. 

578. A plaintiff who has an absolute right to the money due on a note, 
and to receive and appropriate it to his own nse, when recovered, is the 
real party in interest, although the payee of the note may be interested 
in the event of the suit in such wise, that if the note be not collected he 
will not receive any thing as its price, or by reason of his endorsement 
and sale of it Cummikos v«. MoBSts, 3 BoswortVB {N. Y.) Reports^ 560. 

579. Where a negotiable note is invalid by reason of fraudulent repre* 
sentations, and its collection by an endorsee would operate as a fraud 
upon the maker, and the payee endorses that and other notes to his landr 
lord, (being at the time indebted to him for rent past du^,) upon an agree- 
ment that the same are *' to be credited to the account of the endorser, 
against the bills of the endorsee for rent," and some of such notes do not 
mature until after another quarter's rent will fall dne, the endorsee does 
not thereby become a holder for value, so as to hold the note free of the 
equities. Nsw-YoBK,dP0.9CoMPAKTV«.DKWoLF, 8 BoHPorth^a (iV. Y.) 
Seports^ 86. 

580. To make such an endorsee a holder for value, free from the equi- 
ties, the endorser and endorsee must have intended, and in effect agreed, 
that the transfer and acceptance of the notes so endorsed, should extin- 
guish the pre-existing debt. Ibid* 

581. The acceptance of the note, bill or check of a third person from 
the payee, in absolute payment of a precedent debt, is receiving the same 
for a valuable consideration, and the holder can recover thereon, although 
the drawer or maker has received no consideration therefor, but advanced 
the same for a special purpose, under such circumstances that the payee 
could not recover. Pubcbask v«. Mattisoh, 3 BonooriKi {N. Y.) Be- 
portSf 310. 

582. A*pi:omis8ory note may be satisfied and discharged by the giving 
and accepting a new one which is vaUd, in place of it But if, for any 
reason, such new seeniity is void, and cannot be legally enforced, the 
party holding it is remitted back to his original rights as they existed «( 
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the time the new security was taken, the conndenttion failing, the indebt- 
edness remains unaffected. Shxppard vs. Hamilton, 29 Barbour* s (N, 
F.) jBeporte, 156. 

683. Failnre of consideration is a good defence between the original 
parties. Beitton vs. Hall, 1 Hiltows {N. Y. (7, P.) EeportSy 628. 

584. A note given to a corporation hj a stockholder in payment of a 
subscription for preferred stock is valid in the hands of the company, or 
of a third person, to whom it is regularly transferred, in part payment of 
a demand due him from the company. Magee vs. Badgsb, 30 Barbout^s 
(N, F.) Reports, 246. 

585. A second note given by such subscriber, in settlement of an action 
brought to recover the amount due upon the original note, is also valid, 
it having a good consideration to the amount due upon the first Ibid. 

586. And he cannot set up as a defence to it, the invalidity of the first 
note, unless he can show that he was in som^ay deceived and defrauded 
in the settlement. Per Johnson J. Ibid. 

587. If the maker is defrauded, and he seeks to repudiate the second 
note on that ground, he must restore the old note given up on the settle- 
ment, and place the holder in the same situation in which he stood at the 
time of the settlement. Ibid. 

688. When a note is made for the accommodation of the payee without 
restriction, and is taken for value, knowledge of its character does not con- 
stitute mala fides. Pittigrsw i;^. Chavb, 2 fTilton^s (iT. Y. C. P,) Btr 
portSf 546. 

689. Where, in an action on a promissory note, the judge charged the 
jury, that if the plaintiff took the note with notice of facts constituting a de- 
fence thereto, it would be void in his hands ; and further, that if he had 
knowledge of facts or circumstances which should have prompted further 
inquiry, that might have led to a knowledge of the facts, the note would, 
for that cause also, be void, it was held that the latter clause of the charge 
went beyond the rule of law in regard to the validity of notes in the hands of 
a holder for value. Mages vs. Badger, 30 Barbour's (iT. Y.) Reports, 246. 

690. To entitle the plaintiff to a recovery on a note, against a party 
who has been defrauded of it, the plaintiff must show that he paid value 
when he took it, or incurred spme responsibility, or relinquished some 
right, or discharged a precedent debt upon the faith and credit of the 
paper. Fabrington v«. Frankfort Bank, 81 Barbour^s (iV. Y.) Be- 
ports, 183. ^ ' 

691. In this case the holder took the bills tomeet an indebtedness, part 
of which was upon drafts over due and protested. There was no express 
agreement that the bills should be payment or even security for the drafts, 
nor were the latter delivered up at the time, but subsequently the parties 
to the drafts were charged with their amount^and credited witlt the avails 
of the bills, which were then marked with the cancelling iron of the bank, 
and placed in the ordinary drawer. Meld^ that the plamtiffs did not hold 
the bills free from the equities.. Ibid»^ 
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592. Held^ that the transfer was not to be presnmed to be in payment 
of the former debt, and was not affirmatively proved so to be. JMd. 

593. Held^ that evidence of what passed between the plainti£b and 
their debtor at the time of the transfer to them, and the misrepresentations 
of that debtor when ho obtained the paper from the party defraaded, were 
admissible. Ibid, " 

594. Where there is fall consideration for the acceptance of a bill, it is 
not material whether the bill is applied according to the original under- 
standing of the parties or to another purpose. Moorb vs. Ward, 1 Hil- 
ton's {N. F. C. P.) Reports, 337. 

595. In this case, the drawers placed bonds in the hands of the drawee, 
with liberty to him to use them meanwhile, and to sell them on non-pay- 
ment Heldy that there was a consideration for the acceptances. Ibid. 

596. Heldy also, that evidence that the drawee was interested as mort- 
gagee in the drawer's business, was immaterial and inadmissible. Ibid. 

597. Where a bill is expressed in a foreign curD^ncy, the amount due 
is to be determined by the rate of exchange at the time of the demand of 
payment. In the absence of such evidence, the value fixed by the act of 
27th July, 1852, (10 United States Statutes at Large, 232,) is conclusive. 
Butt v.s. Hoob, 2 HilUm^s (N, F. (7. P.) Reports, 81. 

598. The production of a check, payable to bearer, i% prima facie 
evidence of title. Towkbxhd vs. Billinge, 1 Hilton's {N, T, C, P,) Re- 
ports, 353. 

599. A letter written to the drawers of an unconditional order for a 
sum certain, payable to a person named, which specifies the account which 
forms its consideration, viz., twenty-four bales cotton, assuring them that 
such draft shall be honored from the proceeds of the cotton, does not make 
the drawees liable as acceptors to the payee, to whom it was subsequently 
remitted in payment of a debt due by the drawers to him. Lowsrt vs. 
Steward, 3 BoswortWs {N. T.) Reports, 505. 

600. But where a shipment of cotton is made to J. S. k Co., and the 
bill of lading is forwarded to them in a letter advising them of the ship- 
ment, and also advising them of a draft on them of $500, in favor of A. 
H. L., payable when the cotton is sold, and thereupon the drawees and 
consignees, by letter, promise the drawers that the drafb shall be paid otit 
of the proceeds of the cotton, and on application of A. H. L., the same 
promise is \ orbally made to him, and such cotton is sold, and the proceeds 
exceed the amount of the draft, the drawees are liable, without any for- 
mal acceptance, for the amount of the draft to A. H. Jj. Ibid. 

601. Although the drawees, in such case, may have a right to require 
the presentation of the draft by A. H.^., yet mere delay in its presenta- 
tion will not justify them in appropriating the proceeds of the cotton to 
other uses, even with the consent of the consignors by whom the draft is 
drawn. Ibid. % ^ 

602. The holders of a bill endorsed, but not accepted, delivered it to the 
drawee, on his promise to pay them a less sum the next morning; parting 
with the bill was held to be a detriment to the holders, and a benefit to 
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the drawee, and therefore a consideratioB to support his promise. Fob- 
ward V8, Harris, 30 Barbour*s (iV, F.) Reports^ 338. 

603. Where two drafts were drawn, in blank as to the amount, npon 
the defendants, and accepted by them, payable to the order of W., the 
drawer, with the understanding that the sums to be inserted should not 
in the aggregate exceed $1,000, and W. exceeded this limitation of his 
authority, and negotiated the drafts to the plaintiffit, before maturity, who 
paid him the money npon them without notice of such excess of authority, 
It was held, that the plaintiffs were bona fide holders for value, and en- 
titled to recover. Grioos vs. Howx, 31 Barbottr^s (iV. Y.) Beports^ lOQ. 

604. HeJd^ also, that the acceptors having themselves put it into W.'s 
power to do the wrong, they could not be allowed to shift the loss from 
themselves and cast it upon a bona fide holder for value. Ibid, 

605. A bill of exchange addressed to the drawers at the place in which 
they reside may be accepted, payable at some particular bank or place 
within the limits of such place. Niagara, ko.^ !dank vs. Faibmak, &c., 
Company, 31 Barbour's (N. F.) Exports, 403. 

606. Where a bill addressed to the drawees at the place of their resi- 
dence is accepted, payable at a different town, this is a material variation; 
and a presentoient at that other town will not charge the drawers. Ibid. 

607. The payee of a protested bill of exchange carried it, with the no- 
tarial certificate attached, to the drawer's place of business, placed it there 
before him, and notified him of the dishonor. JTeld^ sufficient, as no pre- 
cise words and no particular form were necessary in giving notice, nor 
was it required to be in writing. Any notice describing wh bill with 
sufficient certainty, so as to enable the party to identify it, and communi- 
cating its dishonor, is sufficient Butt vs. Hook, 2 RiltorCs (N, Y, 0. 
P.) Reports^ 81. 

608. The holder of a bill payable on demand, in order to charge the 
drawer, must show a presentment for payment within a reasonable time, 
or that no injury has been sustained. Yantrot vs. McCulloch, 2 Hil- 
ton's {K T. C. P.) BeportSy 272. 

609. Where the drawer and holder were in Ohio, and the drawee in 
New-York city, a delay of fifteen days in making presentment was held to 
be unreasonable, in an action against the drawer. Ibid. 

610. A promissory note payable on demand with interest, is a continu- 
ing security; an endorser remains liable until an actual demand, and the 
holder is not chaigeable with neglect for omitting to make such demand 
within any particular time. Merritt vs. Todd, 9 Smith's {JV. F, Court 
of Appeals) Beports, 28. 

611. Whether, however, .the lapse of time, or a failure to pay interest 
at the customary periods, may not subject the holder of a note after trans- 
fer, to a defence existing in flEivor of the maker against the first holder. Ibid. 

612. A statement in the written warrant of a municipal corporation for 
the payment of a sum certain at a fixed time to E. S., or order, that the same 
is payable '* out of any funds belonging to the city not before specially 
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• 
appropriated,'* and '^cbargeaUe to general citj fond/' does not deprive 
tne instrument of the character of a negotiable promissory note. Burr 
VM» SiMSy 9 SmiMa {N, Y, Court of AppeaU) Reports^ 570. 

613. An instrument by which a rail-road corporation promises to pay, 
in Boston, to W. S., or order, '* $1,000, with interest semi-annually, as per 
interest warrants hereto attached, as the same shall become due, or upon 
the surrender of this note, together with the interest warrants not due, to 
the treasurer, lat any time until six months of its maturity,'* to issue stock 
in exchange therefor, is a negotiable promissory note. Hodoxs t;^. Shu- 
LXR, 8 SmitKi Reports^ 114. 

XIX. North Carolina. 

614. Where one signs a note in blank, and deliyera it to another to be 
filled, up and used by him, the party is bound to others, to whom it has 
come in the course of business, by the note as filled up, just as he would 
hare been if it had been full before his signature. Mo Arthur vs. McLsod, 
6 Jofoef (Zair) North Carolina Reports^ 4l5. 

615. Where a note is given for a real business transaction, although it 
may be expressed to be payable at a bank, it is nevertheless negotiable in 
the market generally. It is only restricted when it appears on the paper 
to be negotiable at a bank, and nowhere else. Ibid. 

616. Where A. was indebted to B., and drew a note negotiable and 
payable at a bank, which was endorsed by C. and D., for the accommoda- 
tion of the maker, and delivered to the creditor of A., by whom it was 
entlorsed to E. for a valuable consideration, it was held, that the latter 
could recover against the maker of such note, or any of the endorsers 
thereon, although the same had never been discounted at the bank, nor 
ofifered for such purpose. Bat vs. Banks, 6 Jones' (Law) North Carolina 
BeportSf 118. 

611. Although notes and endorsements a^ simple contracts require a 
consideration, it has long been held that they import a consideration prima 
faciej so as to throw the burden on the other side to show the want of a 
consideration. Mc Arthur vi. McLbod, 6 Jones^ {Law) North Carolina 
ReportSf 475. 

618. An obligation to pay a sum of money on a given day, "to be dis- 
charged in any good trade, to be delivered at any one of several places," 
imposes on the debtor the burden, if he would save the condition, of giv- 
ing notice of the place where he will have the goods, and of having them 
there on the day duly set apart Barrett vs. Eller, 6 Jones' {Law) 
North Carolina Reports, 550. 

619. Where the protest of a notary public stated that he presented a 
bill, which purported to be drawn on a firm, to A., one of the members 
thereof, it was held to be evidence that A. was a member of that firm, 
and that the presentment was properly made, Eluot v«. Whitb, 6 Jonet^ 
(Law) North Carolina Beports, 98. 



/ 



2^0 The Law of Bills and Notes. 

m 

XX. Ohio. 

620. Where a note reads thus : " One year after date, we, or either ofue^. 
as directors of the Hamilton, Middletown and G^rmantown Turnpike ;'oad, 
promise to pay J. K, or order, five hundred dollars, for value received, 
with eight per cent, interest until paid,'* and dated and signed by the 
makers, without further desi^ation of official capacity, they are liable 
individually. Titus et at. v«. JKylb, 10 Critchfield^s {^Ohio) Reports, 444. 

621. Where, in such case, no fraud or mistake in the execution of the 
instrument is averred by the makers, they will not be permitted to set up 
an intention on their part not to bind themselves individually, but only in 
their representative capacity as directors, when such intention is different 
from the legal import of the writing itself, on its face. Ibid, 

622. Where tbe payee and holder of a promissory note, before its ma- 
turity, agrees with the maker to give further specified time for its payment, 
in consideration of a sum of money then and there paid him by the maker, 
such agreement is a valid contract, and may be set up as a temporary bar 
in an action brought before the expiration of such further time, against 
the maker by an assignee, who acquired the note after maturity, or with 
notice. Peck vs. Beckwith, 10 Uritchjleld's [Ohio) Jteports^ 497. 

623. The effect of the seizure of a note, under process of law, can gain 
no force from the rules of the commercial law, which rules are only in« 
tended to regulate the right of parties depending upon their voluntary 
acts and agreements. The seizure of a note payable to bearer, or endorsed 
in blank, would not constitute the officer an endorsee or holder in the 
commercial sense of those terms. The officer would hold under the 
statute, giving him the authority to seize, and not by contract. He would 
have the rights which that statute gave, and not those of an endorsee or 
holder, in the usual course of business. Per Gholsok, J. 10 Critckfield*s 
{Ohio) Reports, 145. 

624. Where L. made his promissory note, payable on a future day, to 
the order of M. H. & Co., and before delivery to the payees, T. M., on 
being applied to by L., refused to become responsible thereon as a maker, 
but, for tne accommodation of L., willing to become responsible thereon 
as an endorser, and that only for this purpose wrote his name on the back 
of the note in blank, of all wbich the payees had notice ; and the payees 
afterwards .transferred the note, before due, by delivery only, to those un- 
der whom the plaintiffs claim — Held, 1st The plaintiffs hold an equi- 
table title only to the note, and subject to all the equities existing between 
the original parties thereto. 2d. By the terms of his contract, T. M. 
assumed the obligations of an endorser only, and the note having never 
been endorsed to the plaintiffs, they cannot, on this state of facts, recover 
against him. Setmour & Co. vs. Letman et al,, 10 Critchfield*s (Ohio) 
Reports, 283. 

625. A note in the following form: ''June 20, 1855. For value re- 
ceived, I promise to pay to the order of James A. Tiptok, ninety-five dol- 
lars, in current money of Ohio, when lean make it convenient, with ten per 
cent, interest till paid* Samuel Lewis. [Seal^]— -creates a legal liability on 
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626. Where the endoner, in blank, of a promissory note, execates a 
mortgage to the endorsee, conditioned that the mortgagor shall pay, or 
canse to be paid, the said note to the mortgagee at maturity, the lien of 
snch mortgage will not be discharged by the failare of the mortgagee to 
make such demand^ and give such notice of non-payment as would bo 
necessary to charge the endorser personally. Hilton v8, Cathxrwood 
et al., 10 CritehfielcPs (Ohio) Reports, 109. 

627. Where a person, then residing in OhiO| sold a tract of land to two 
persona, also residing in Ohio, and took notes payable to his order, and 
a mortgage to secure the purchase money, and then removed to New-Jer- 
sey, where, nnder a writ of attachment issued against him as an abscond^ 
ing debtor, the notes were seized and afterwards sold : ffeld, that the 
notes were merely evidences of indebtedness, and the seizure of them in 
New-Jersey gave no power to divest the property in the debt secured by 
the notes and mortgage, which is to be regarded as existing where the 
makers of the notes, the debtors, resided. Owxn vs. Miller et aL, 10 
CriUhfidd^s {Ohio) Reports, 186. 

628. The doctrine of lis pendens does not apply to negotiable paper be- 
fore due. Stonx vs. Elliot, 11 CritchfieWs {Ohio) Reports, 252. 

% 629 A certificate of deposit issued by a banking company for |4,000 
in currency, payable in like funds, to the order thereon of the depositor, 
with interest, is a negotiable promissory note, although the term currency 
was regarded at the time and place of the transaction as including the 
bank bills of sundry specie-paying banks outside of the State of Ohio, as 
well as those of the same character withiL the State. Howx vs. HARXNESSy 
Hill & Co., 11 Critchfield's (Ohio) Reports, 449. 

• 

630. Where such certificate was negotiated two days after its date, to 
a party receiving it in good faith for a valuable consideration, it will not 
be regarded as over due at the time. A reasonable time must have 
elapsed for the purpose of negotiation, or presentment for payment, before 
it will be regaraed as over due. Ihid. 

631. The assignee, in such case, can enforce payment of the note by 
the maker, and the latteir is, therefore, not liable to an attaching creditor 
of the depositor under the 205th* section of the Code, Stove vs. Elliot, 
11 Critehfield^s {Ohio) Reports, 252, 449. 

632. A note specifying no time of payment, but providing for interest 
at the rate of ten per cent, from date, interest to bo paid annually, is, in 
legal effect, payable immediately. Jonxs et al. vs. Browv, 11 Critch- 
field* s {Ohio) Reports, 601. 

633. In an. action on a note, the endorsers who endorsed to the maker, 
being sued by a subsequent endorsee, answered inter alia, that they were 
accommodation endorsers, and this was held an admission which would 
Cure a defect upon this point in the allegations of the petition. Exwur 
vs. Shaffer, 9 Ohio {New Series) Reports^ 49. 
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684. TJndeir tlra avenoent iA a declaratiooi of due demand and notiee 
of the dishonor of a bill of exchange, the declarations of the defendant 
showing an acknowledgment of liability upon, and a promise to pay the 
amoant of the bill, are admissible in evidence. Mbtkbs et al. V9, Stak- 
DART et aLj 11 Critchfield^B {Ohio) ReportSy 29. 

635. A bill of exchange addressed generally to the draweOi in a city, 
may be accepted payable at a particular bank, in the same city, and a 
presentment for payment may be made at the counter of such bank with.- * 
out a previous notice to, or the assent of the drawer. Ihid* 

• 686, The circumstance tiliat a draft for money, otherwise in the usual 
form of a check, is payable on a future specified day, is prima facU^ but 
not eoficlueive evidence that the instrument is a bill of exchange, and, as 
snch, entitled to days of grace. Andrew ic Wilson v«. Blachlby ie 
Simpson, 11 CriUhfiekPs {Ohio) Reports, 89. 

637. But when such instrument is drawn upon a bank or banker, and 
• is designed by the parties as an absolute transfer and appropriation to the 

holder of so much of an actually existing fund belonging to the drawer, in 
the hands of the drawee, it is, nevertheless, a check, and not a bill of ex- 
change, and not entitled to days of grace. Ihid» 

• 

638. The drawers of a bill, being partners, dissolved their partnership 
after the maturity and protest of the bill, but gave no notice thereof to 
the payees of the bill.. Some time after the dissolution, the acent of the * 

Eayees called on one of the partners for settlement of the bill, who referred 
im to another, and by him declarations were made, that, although there * 
had been a defect in the mode of giving notice, which discharged the 
drawers, they would not take advantage of it, but would settle when they 
were satisfied nothing could be made from the acceptors. The acceptors 
were wholly insolvent, and the action was not brought on the bill until 
after a considerable lapse of time. On the trial, the other partners ob- 
jected to the admission in evidence of the declarations. Held^ that they 
were properly admitted in evidence, as showing that there had been due 
notice of dishonor of the bill, and charging all the partners with liability 
thereon. Metxrs et al. vs. Stand art et aLj 11 Crttehfield^ 29. 

639. The fact that in a proceeding in Chancery, under the 16th section 
of the act of March 14th, 1831, '* directing the mode of proceeding in 
Chancery," (3 Chasey 1697,) the maker of a negotiable note has been de- 
creed to pay the amount thereof into court, to be applied towards the 
sati^action of a judgment against a defendant in suph proceeding, who 
was the holder of snch note at the time of the service of process upon 

, such holder, does not constitute a defence to a subsequent action on the 
note by a bona fide holder thereof, and who received the same for value, 
and without actual notice of the pendency of the proceeding in Chancery, 
after the service of process upon his endorser. Stonb vs. Elliot, 11 
Critehfield's (Ohio) Reports, 252. 

* 640. M. executed to B. a mortgage, to secure the payment of four 
promissory notes, payable at different times. The mortgage contained a 
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stipalation tbat a default to pay any one of said notes at matority, should 
operate as a forfeiture of the mortgage, and all the notes should be con- 
sidered due and payable. Before the maturity of either of the notes, B., 
by endorsement m blank, transferred to S. and W. all said notes, except 
the one first falling due, and at the same time transferred said mortgage to 
them, by endorsing thereon an assignment of all his interest in the mort- 
gaged premises, and the several sums of money thereby secured to be 



premises, 
paid. 

641. Where a joint and several note, made by A. and B., with C. as 
surety, comes, by assignment made for the benefit of creditors, into the 
hands of trustees of the payee, of whom A. was one, the trustees can sue 
on it ; and it does not, on maturity, become assets in their hands, and is not 
then to be considered as paid, in favor of the surety, but the trustees can, 
after maturity, collect it from him. Bossmak vs. McFarland, 9 Ohio 
ReporUj 360. 

642. It is a matter of legal presumption, though not conclusive, whe/e- 
a note, not due, is endorsed and delivered to the makers, that this is done 
for their accommodation, and its payment is not to be presumed from 
such holding by them. Sutlifp J., dissenting. Ebwin vs. Shaffer, 9 
OhM {New Series) Reports^ 43. 

643. Therefore, a subsequent endorsee from the makers, who take by 
endorsement, may recover from prior endorsers. Sutuff J., dissenting. 
Ibid. , . 

644. If a note, payable generally, and endorsed for accommodation, is, 
at the time of obtaining discount by the maker, altered by making it pay- 
able at a particular place, without the knowledge or consent of the en- 
dorser, he is thereby discharged. Stubgjes vs, Williams, 9 Ohio {New 
Series) JReportSf 443. 

645. Where, at the time of the negotiation of a loan, there was an un- 
derstanding that usurious interest was to be paid annually, in advance, in 
addition to the highest legal rate, to be expressed in the note, and to be 
paid at the end of any year during which the loan continued, it being 
contemplated to continue the loan from year to year, at the wish of the 
borrower, upon the terms stated ; but to secure the loan, a note with sure^ 
ties was given and received, which, though expressing the rate of interest^ 
and that the interest was to be paid annually, was, in legal effect, payable 
immediately, ffeld^ that the understanding of the parties was controlled 
by the terms of the note, and that the giving time afterward, in pursu- 
ance of the understanding, was not giving time under an obligatory con- 
tract, and did not discharge the sureties. McComb vs, Kittridge, 14 
Ohio BeportSj 348, cited and explained, 11 Critchfield's Beports^ 601. 

646. Declarations of a former holder of a bill, transferred to the plain- 
tiff after maturity, are competent to show that before such transfer the 
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defendants were discfaaiged from liability. Hollzstbr vs. Bezkok, 9 Ohio 
BeporUy 1. ' 

647. Affixing seals to an instrument, in tbe form of a bill of exchange, 
does not, in Ohio, vary the commercial cbaracteristics of tbe paper. It 
IS still a bill of exchange, and so denominated. Per Peck, J. Bain v<. 
Wilson, 10 Critchfield^s {Ohio) Reports^ 9. 

XXL FENKSYLYAJriA. 

648. The maker or endorser of an accommodation note cannot set tip 
want of consideration as a defence against it, in the hands of a third per^ 
son, even thongb it be placed there merely as collateral secnrky by the 
party entitled to negotiate ik Wobk ve* EjkSB, 34 Fennaylvania State 
Bepor ts^ IS8. 

649. If a note be endorsed for the aecommodation of the maker, with 
the express understanding between the maker and the endorser that eer- 
tiun collaterals should be deposited with a third person to secure its pay- 
ment, it is a good defence to the endorser that sucb collaterals were not 
deposited in accordance with the terms of tbe agreement. It is not no- 
cessary that such agreement should bave been made between the endorser 
aad endorsee. Baumgardnsr vs, BsfiVSSi 35 Pennsylvania Stq,te Ee- 
ports f 250. 

650. An endorser, who is not discharged by the omission to give notice 
of non-payment in eonsequence of the provisions of the act of 5th April, 
1849, occapies the position of a surety, and is not discharged by a mere 
indulgence given to the maker. Ashton vs, Sprouls, 35 Pennsylvania 
State BeportSy 492. 

651. An omission by the maker to secure the endorser, in accordance 
with an expressed intent to do so, will not discharge the latter, unless the 
former was prevented, by the act of the bolder of the note, from carrying 
ys intention into effect • Ibid. 

652. Although a general partnership between two is not established by 
tlie admission of one of the alleged partners, yet, where two are st^d as 
of>-profflissors, upon a note s^ed by one, and there is proof of an admis- 
BJon of liability by the other, such admission is evidence that the signing 
p arty was the agent to make the promise. Paintbr vs^ Austin, 1 Wr^ys * 
(Pennsylvania) IieportSf4&B. 

653. The rule laid down in Walton vs. Shelly, as understood in Penn- 
sylvania, extends only to negotiable paper actually negotiated, and in the 
hands of an innocent holder, who took it without any previous notice of 
any original defect on it; and it excludes only those parties whose names 
were in the paper when it was transferred to the holder. Hawkins vs, 
CftBB, 1 Wrighfs {Pennsylvania) Reports^ 494. 

654. Therefore, where a note was not endorsed^ but assigned to the 
holder, with a general warranty by the assignor and a third party, and 
there was evidence in the cause to the effect that the holder had admitted 
that he thought there was something wrong about it, and did not want to 
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take it) unless tbe assignor wonld ^aranty it, wUch he was for a long 
time unwilling to do, &c., it was held, that the payee of the note was in« 
competent as a witness for the maker. Ibid, 

65 5» In an action by the endorsee of a promissory note against one of 
two makers, where the defence is that it was fraadnlently made and put 
in circulation, d^., the pUintiff is bound to prove that he is a bona fid^ 
holder, but not unless he nave notice, previous to the trial, that such proof 
will be required of him. ALBExfc vs. Mellon, 1 Wrights (^Pennsylvania) 
Reports^ 367» 

656» A special plea, setting forth such a defence, is notice under this 
rule ; and possibly, an affidavit of defence to the same effect, filed by de» 
fendant,' would be sufficient if offered in evidence as notice ; but the short 
plea of *< no partnership^ is not sufficient for this purpose ; and if no other 
notice be given to the plaintiff, nor any proof offered to destroy it, the 
presumption that he is a bona fide holder will not be aSbcted on the 
trial, ibid. 

657. tn a suit by the endorsee of a promissory note, executed by 
one of two partners, in' the firm^s name, where one of the defendants 
alleged that the note had been fraudulently issued, without his authority, 
and after the dissolution of the partnership, and notice of the dissolution 
to the payee was proved before the date of the note, bat none was shown 
to have been siven the plaintiff, nor any evidence that he was not a bona 
fide holder, the court instructed the jury that the defence had failed. 
Heldy that there was no error in the instruction. iSid, 

658. Where two bought a mill jointly, and not as partners, and gave 
joint notes for the purchase money, the funds of the firm afterwards re* 
ceivcd were held not to be applicable to the share each one was bound to 
pay, and that th^ court below were right in refusins^ to charge that the 
possession of the notes by one of the partners created no liability for con- 
tribution* Wall's Administrators vs. Fife, 1 Wrigkfs {Pennsylvania) 
RepartSy 894. 

659. To make an agreement, to give time to tbe maker effectually to 
discharge the surety, thei^e must be a consideration for it. Ashton vs. 
Sproule, 35 Pennsylvania State jReporiSj 392. 

660. Time given to the endorser of a note, or a composition accepted 
from him by the holder, does not discharge the drawer, yet the maker of 
accommodation paper is discharged to the extent of the payments made 
by tbe endorser to the holder. Love & Son vs% Brown, IJrothbrs & Co., 
2 Wright^ s (Pennsylvania) Reports^ 307. 

661. If a note, purporting to be joint and several, be signed by one per- 
son on its face, and by two others, neither of whom is the payee, on the 
back, the latter are prima facie to be treated as endorsers, and not as joint- 
makers. Ouldin vs. Linderman, 34 Pennsylvania State Reports^ 58. 

662. In case of the death of the endorser of a promissory note shortly 
before its maturity, if his- decease and the granting of letters testamentary 
to his executors be unknown to the holder, it is sufficient, in order to , 
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charge his estate, to direct notice of non-payment to the deceased endorser, 
by name, at the post-office nearest his late place of residence. Linser- 
MAN vs. GuLDiN, 34 Pennsylvania State BeportSj 54. 

663. A notarial certificate, which states that, daring basiness hours, the 
notary went with the note to the place of business of the maker, in order 
to demand payment thereof, and found the same closed, and no one there 
to answer respecting the note, is evidence of tfie facts therein set forth ; 
it is not necessary that it should state th% place at which the presentment 
was made. Baumgabdner vs. Beeves, 35 Pennsylvania State Reports^ 
250. 

664. But where a party has no place of business, or residence, or has 
removed, it seems that it is material to set forth the nature of the inquiries 
made to ascertain his whereabouts, in order to show due and reasonable 
diligence to make demand. Ibid. 

665. Where the facts are such as dispense with an actual presentment 
and demand, and a legal equivalent is relied on, as where the maker has 
removed out of the country, then such facts must be averred in the decla- 
ration. Baumoardkbr vs. Reeves, 35 Pennsylvania State Reports^ 250. 

666. An action of debt will lie, under the act of 21st March, 1806, by 
a remote endorsee against the first endorser of a promissory note. Loosx 
vs. Loosi^ 12 Casey'* s Pennsylvania Reports^ 538. 

667. An acknowledgment of liability and a promise to pay, made by 
an endorser after default of payment by the maker, dispenses with proof 
of presentment and notice, and throws on the defendant the double bur- 
den of proving laches^ and that he was ignorant of it Ibid. 

668. Sach a promise and acknowledgment raise a presamption that 
the endorser knew of the dishonor of the note ; and if there be evidence 
to the contrary, it is a question for the jury, whether the presumptive 
knowledge arising from the promise has oeen rebutted by the defendant. 
Ibid. 

669. A visit to the maker*8 place of business during business hours, for' 
the purpose of making a presentment, and finding it closed, is equivalent 
to an actual presentment and demand ; and a notarial certificate, setting 
forth such facts, may be given in evidence, under a declaration averring an 
actual presentment and demand. 35 Pennsylvania State Reports^ 250. 

670. A presentment at the maker's usual place of business, during busi- 
ness hours, there being no one there to answer, is a safficient demand 
to charge th6 endorser ; for the maker is bound to have a suitable person 
there to answer inquiries, ani pay his notes, if there demanded. Ibid. 

671. Under the act April of ^th, 1849, and the saving clause of the re- 
pealing act of April 8th, 1851, where the endorser's residence or place of 
business is not added to his endorsement, a protest made at any time be- 
fore suit brought, is receivable in evidence against him ; and such Endorser 
is not discharged by the omission to give notice of non-payment at the 
maturity of the note. Ashton vs, Sfrouls, 35 Pennsylvania State Re- 
portSj 492. 
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672* At what time a note payable on demand, ma<]e in another State, 
and governed by its laws, is to be considered overdue, so as to let in a 
defence against an endorsee, which would be available against the payee, 
is a question of fact for the jury, under proper instructions from the court. 
Barbour vs, Fullarton, 12 Casey* 8 Pennsylvania Reports j 105. 

673. The equitable assignee of a chose in action takes it subject to all 
the equities existing between the original parties, unless he has made in- 
quiry of the debtor, and the latter, by his conduct, has estopped himself 
from setting up the d efence. The only effect of the act of 2 8tn May, 1715, 
is to enable the ^assignee to sue in his own name. Faull vs. Tivsman, 
12 Casey'* s Pennsylvania Reports^ 108. 

674. It is a good defence to an action by an endorsee against the makex 
of a promissory note, that it was made for the accommodation of the 
payee, without consideration, and negotiated by him when overdue. 
^owsR vs. Hastings, 12 Casey's Pennsylvania ReportSy 285. 

675. A certificate of deposit, payable to the depositor, or order, in 
currency, is not a negotiable instrument, and the endorsee thereof cannot 
maintain an action upon it in his own name. Loudon Savinos Fund 
Society vs, Haoerstown Savings Bank, 12 CcLsey^s Pennsylvania Be- 
jxn-ts, 498. 

676. The equitable transferree of a non-negotiable note takes it subject 
to all the equities existing between the original parties at the time of the 
transfer. Whitb vs. Hetlman, 24 Pennsylvania State Reports, 142. 

677. If one give a promissory note to another in order to obtain pos- 
session of his goods which are wrons^fully withheld, it is without consid- 
eration between the parties to it. Ibid. 

678. The mere endorsement of such an instrument, is not a legal assign- 
ment of it, such as will enable the endorsee to sue in his own name. 
Loudon Savings Fund Society vs. Hagerstown Savings Bank, 12 
Casey^s Pennsylvania Reports, 498. 

. 679. In an action on a note, purporting to be made by a firm, in a 
court whose rules provided that the execution of a note, &Q,y declared on, 
should be taken to be admitted, unless the defendant, at or before the 
time of filing his plea, should have, by afiSdavit, denied that such note, <fec, 
was executed by him, it is sufiScient to put the phuntiff on proof of execu- 
tion, that one of the defendants in his affidavit set forth that the note sued 
on was not made or given by him, and that he knew nothing about it 
Hogg vs, Orgill, 34 Pennsylvania State Reports, 344. 

680. A. sent to his correspondent eight bills of exchange, with the dates, 
amounts, names of drawers, and drawees, and times of payment, in blank, 
but accepted by A., four being written "first of exchange," &c, and four 
" second of exchange," d;c., with directions to fill them up, and have them 
discounted for A.'s benefit The correspondent procured to be discounted 
the four Ifirst of exchange; afterwards nc filled up two of the "second of 
exchange," but not corresponding with the first as to dates or amounts, 
and had them discounted by a bank, which took them in good faith, in 
ignorance of all the circumstances. Held, that it was a question for the 
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court, not for the jar}% whether the words '' second of exchange, first no- 
paid," were notice to the bank of the correspondent's want of aathoritji to 
negotiate them. Bank of Pittsburg v8. Nkal, 22 HovHird^z United 
States Reports^ 96. 

681. That the bills were not parts of sets, but were entrusted to the 
correspondent as eight single bills, and, therefore, that the acceptors mast 
paj them to the bank, Jhid, 

682. The acceptor of a bill of exchange is not to be allowed to yanr the 
terns of his acceptance by parol evidence. Mason W Graff, 35 Pewnr 
sylvania Slate MeporUy 448. 

683. Where a bill is accepted *< payable when in ftinds," the bnrden is 
npon the plaintiff to show that the acceptors were in funds. In such case, 
evidence tending to prove that a note deposited with the acceptors was 
subject to a prior appropriation by the ontwef, is admissible under the 
general issue. Ibid. 

684. The alteration of a promissory note by the payee, after its execa- 
tion, without the authority of the maker, by the addition of a particular 
place of payment, will render it void, as to the maker, in the hands of aa 
endorsee. Southwabk Bank vs. Gross, 35 Pennsylvania State Beports, 80. 

XXI. South Carolina. 

685. Whore one endorses a note, drawn by a third person, and paya- 
ble to plaintiff or bearer, he may be charged as drawer, endorser, or 
guarantor, according to the circumstances as shown bv the evidence, even 
though the endorsement be made after the note fell due; and he will be 
held liable in the capacity in which he intended to make himself liable. 
McCelyxt v«. NoBLS, 12 Kichards(nCs {South Carolina) LaUfBeports, 167. 

686. A. sued G. as drawer on a promissory note drawn by B., payable 
to the order of A., and endorsed by G. The proof was, that B. bought 
property from A., and was to give him his note as security. The note 
was drawn, signed by B., and delivered to him, who took it off and re- 
turned it with G.'s signature on the back, ffeld^ that G. was liable as 
drawer. McGrarxt vs. Bird, 12 Riehardson^s {South Carolina) Law Be- 
ports, 554. 

687. Ar, after the making of the note, in order to negotiate it, endorsed 
it by writing his name above G.'s. Ifeldj that A. did not, by such en- 
dorsement, discharge G. from his liability as drawer. Ibid. 

688. The execution of a note attested by a free negro, cannot be proved 
by evidence of the handwriting of the witness. Jones vs, Jones, 12 
Richardson^ s {South CaroUna) Law Reports, 116. 

689. The subscribing witness to a promissory note, several in form, but 
having the names of A. and B. as drawers, testified that he saw A. alone 
sign it, and that B. was not present. Held, that the act of 180^ did not 
apply to the case, and that b.'s signature was to be proved by the ordi- 
nary evidence of handwriting. Tcten vs. StONX, 12 Richardson* s {South 
CaroHm) Law Reports^ 448. 



690« Where a cheek is drawn by a depositor on a bank having suffix 
cient of his fands to meet the check, the holder, on giving notice t^ the 
hank, has the right to be paid ; and if payment be refused, may maintain 
an action of assumpsit i^inst the bank, on the implied promise which 
the law raises in his behalf; and this is especially^ true where the charter 
of the bank declares that it *' shall receive money on deposit, and put 
away the same to order, free of expense." Foqartiss vs. State Bank, 12 
Bichardson^s {South Carolina) Law £eports, 518. 

691. A promise in writing to pay a certain sum of money to A., or 
order, at a certain time and place, "with exchange on New-York," is not 
a promissory note within the statute of Annk, because the sum to be paid 
cannot be fixed by the law alone without resort to extrinsic circumstances. 
BsAD vs, MoNuLtr, 12 Biohardwn^s (South Carolina) Law Reports^ 445. 

692. Whether the obligee of a sealed note, wEo endorsed it in blank, 
can be made liable on parol evidence showing that he intended to charge 
himself, quere / Lanvsau tr«. £&yxN, 12 Michard9on^» {South Carolina) 
Law BeportSj 31. 

XXIL Tennessee. 

693. The recital of the consideration in negotiable paper is nnasual, but 
its negotiability is not thereby affected. Btland v9. Baown, 2 Head^s 
{Tennessee) Reports, 270. 

694. If a party become surety on a note, with the understanding that 
itr shall be passed to a particuhir individual, and to no one else, he is not 
liable on said note unless passed to that person. But if he signed as 
surety generally, he would be liable, although the note was passed to 
another than the payee, and the holder thereof could maintain a suit in 
the name of the payee for his use. Pbrkxhb vs. Amsnt, 2 I£ead*s {Tenr 
nessee) Reports, 110. 

695. A. held a note of B., which he transferred to C, to indemnify him 
B% his (A.'s) surety on a note to D. C. paid D., and B.'s note was then 
put in suit, and judgment recovered thereon. £., a creditor of A., attached 
the judgment jH?W, that C.'s equity was superior to E.'s. Suaa vs. 
Powell, 1 Hea£s {Tennessee) Reports, 221. 

696. In the case of negotiable paper, no notice to the payer is neces- 
sary to perfect the^title in the assignee. Ibid. 

697. Held, that although K had no notice of the transfer to C, C.'s 
title was good. Ibid. 

698. The acts and declarations of C, prior to the filing of K's bill, are 
evidence of C's title. Ibid. 

699. A bill of exchange was drawn by two partners. Money was re- 
tained by one partner to discharge the bill of exchange, but he appropri- 
ated $700 of the fund to his own individual debts, and the bill, to tnat 
extent, remained unpaid. After the death of this partner, one of his ad- 
ministrators, together with the other partner, executed a note in bank, in 
payment of the $700. 'this^ note was endorsed by the endorsers on the 
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bill of exchange. The partaier, who was joint maker of the note, pa|d it 
after judgment, at the request of the administrator, who promised to re- 
fund the amount paid. The estate of the deceased partner proved to be 
insolvent, and his administrator, who had jointly executed the note, re- 
fused to refund the money out of his individual means. The partner who 
paid the debt moved for judgment, as surety, against him. Meldj that it 
did not appear that it was understood by the parties that the administra- 
tor was to be individually liable for the debt, and become the principal 
in the note; and if it did so appear, that there; was no consideration to 
support the promise, and that it could not be enforced. Bates vs, Whit- 
BON, 2 Htaiii (Tennessee) Beports^ 155. 

700. By the act of 1856, chapter ?5, a motion for judgment for money 
paid '' as endorser,'* is only given in favor of accommodation endorsers. 
Allbn vs. Wood, 1 Head^s (Tennessee) Eeparts^ 436. 

701. Notes werd endorsed by A. in blank as to the amount, and deliv- 
ered to B., the maker, for his accommodation, to be used for a sum not 
exceeding $500. B. filled them up to the amount of $1,000. Held, that 
A. could not plead this in an action against him on the notes by a bona 
fide holder, ignorant of this excess of authority. Grissom vs. Fite, 1 
Head's {Tennessee) Meports, 832. 

702. Protest of a bill or note must be made by a notary of the county 
in which the place of payment is fixed. Neely vs. Morris, 2 Head^s 
(Tennessee) E^Hn'ts, 595. 

703. If a note is assigned to a party before due, with notice, actual or 
constructive, that it is void, and subject to •be impeached in the hands of 
the payee, either for fraud, or want of failure of consideration, he will hold 
It subject to the same equities to which it was liable in the hands of the 
payee. Btland vs. Brown, if Head* s (Tennessee) Meports, 270. 

704. Whatever is sufScient to put a person upon inquiry, is equivalent 
lo notice. Ibid. 

705. The recital in a note, that it was given for land, does not require 
a person to examine, at his peril, the records, before taking such note, for 
the purpose of ascertaining whether, as between antecedent parties, liens 
might not exist, growing out of unpaid purchase money. He would, at 
most, only be required to know that the maker of th^ note was in the 
peaceable possession of the land, under a title sufficient in law to invest 
nim with a fee simple estate, accompanied with the usual covenants for 
his indemnity. Ibtd, 

706. A notary public is a public officer, and if he certify in or on his 
protest, that he notified the drawers and endorsers, it is prima facie good ; 
and it is not necessary that he should state the time when the notice was 
given, the post-office to which it was sent, Ac Golladat vs. The Bank 
OF THE Union, 2 Head's {Tennessee) BeportSj 57. 

707. If the drawer of a bill has no effects in the hands of the drawee 
to meet it, or some good reason to believe it will be accepted, he is bound 
to the payee or holder without demand or notice. It is, however, pre* 
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sumed that the drawee has sach. effects, until the contrary appears; and 
this presumption is not changed by a waiver or want of acceptance of the 
bill. Ibid. 

708. If the drawer of a bill, with the knowledge that he is discharged 
from its payment for want of notice, acknowledge the debt, and promise 
to pay it, he thereby waives demand and notice, and is liable for the 
same. Ibid. 

709. The acceptor of a bill who has paid the amount out of his own 
fhnds, may maintain assumpsit against the drawer, on the implied promise 
of.the drawer. But the mere fact of acceptance without payment, gives 
him no right of action. Planters' Bank vs. Douglass, 2 IfeacPs (Ten- 
nessee) BeportSy 699. 

710. And not being able to maintain an action, directly, against the 
drawer without payment, he cannot do so, indirectly, by a bill in chan- 
cery to foreclose a mortgagee executed by the drawer^ to secure the ac- 
ceptor. Ibid, 

711. When a bill is payable or endorsed specially to a firm, it must be 
proved that the firm consists of the persons who sue as plaintifis on the 
record. 2 Head^s (Tennessee) Reports^ 595. 

712. If a mortgage is executed to indemnify an acceptor for money 
actually paid upon such acceptance, the acceptor not having the right to 
foreclose said mortgage until payment, the endorsee or holder of such 
bill cannot demand a foreclosure of the mortgage. Planters' Bank vs. 
Douglass, 2 Head^s (Tennessee) Reports, 699. 

713. The transfer of negotiable paper in payment of, or as security for 
a pre-existing debt, is not a transfer in the due course of trade, so as to 
protect the paper in the hands of the holder from the equities to which 
it was subjectbetween the original parties. King vs. Doolittls, 1 Hea£s 
(Tennessee) Reports, 77. 

714. By the law of Pennsylvania, notes of third parties, transferred as 
collateral security for a pre-existing debt, remain subject to the equities 
between the original parties. IbiS. * 

715. A note was given to secure payment of the purchase money for a 
piece of land, the vendors giving their bond for title to be made on such 
payment They had at no time any title, legal or equitable, and knew 
this fact when making the contract. Held, a railure of consideration, and 
that, moreover, the contract might be rescinded for fraud, Mullins vi. 
Jones, 1 ffecuCs (Tennessee) Reports, 517. 

716. If a note given for land is transferred to an innocent party, it 
would be premature, on the part of the maker of said note, to commence 
suit to avoid payment thereof, on the ground of failure of the considera- 
tion, before there is an attempt to subject the land to a prior equity, if 
such exists. Rtland vs. Brown, 2 Mead's (Tennessee) Reports, 270. 

7 17. No suit can be maintained in the courts of Tennessee on a note 
executed iu this State, stipulating on its face for usurious interest, if no 
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other place of payment ia designated where a greater rate of interest is 
allowed. Thompson vt. Collihb, 2 Head^s {TenriesHee) BeporU, 441. 

718. If a note parports on its face to have been executed beyond the 
limits of the State, and the declaration avers that fact^ and contains a stip- 
ulation for the payment of ten per cent if not paid at maturity, it is com- 
petent for the defendant to put in issae, by a proper pka, the faet as to 
whether it was executed in Tennessee or not. Und. 

719. Where notes signed in blank were filled up by the holder for an 
amount beyond the authority given to him, it was held that a plea of non 
e»t factum^ in snoh case, must aver a knowledge by the endorsee of su(J[i 
fraud. Gbibsom vs^ Fitb, 1 Mead's (Tennessee) Reports^ 332. 

720. A plea alleged fraud and failure of consideration of the note in 
soit^ and was demurred to. Held^ that as the demurrer admitted the 
truth of the plea^ it must be overruled, the failure of consideration avoid- 
ing the note. Mulliks vs. Jofbs, 1 Sea^s {Tennessee) Beports^ 517. 

721. Where several persons sue as endorsees of a bill, if the bill is en- 
dorsed in blank, there is no necessity for their proving that they were in 
partnership together, or that the bill was endorsed or delivered to them 
jointly. The endorsement in blank conveys a joint right of action to as 
many as agree in sueing ou the bill Nsslt vs. Morris, 2 ffecuTs (Ten- 
nessee) HeportSf 596. 

XXin. Tkxas. 

722. It is no defence to one of several joint and several makers of a 
note, given to an administrator in payment for land of his intestate's 
estate, sold by him, that, in fact, the defendant was only a surety on such 
note, and that it was secured by a mortgage on the land; that the prin- 
cipal on the note was dead, and no administrator had been appointed on 
his estate, and that the land mortgaged, which was of value sufficient, had 
not been sold for the payment of the debt Walsxr vs. Collins, 22 
Texas Beports, 189. 

723. In an action against several, on a promissory note, the defendants 
pleaded that they gave the note as sureties for the purchase of property, 
at an administrators sale, in the expectation that the administrator would 
perform his duty to the estate he represented by also taking from the pur- 
chaser the mortgage security required by law, and by the order of sale 
from the probate court. There was no allegation of any fraud practiced 
hv the plaintiff on tha defendants, ffeld^ that the plea was insufficient. 
WoRNKLL vs. Williams, 19 Texas Reports^ 180. 

724. The mere possession \>j a plaintiff of a promissory note, payable 
to a third person, or order, without endorsement by him, is not such 
evidence of ownership as will sustain a declaration on the note, averring 
a transfer to the plaintiff by delivery. Rbss vsi Smith, 19 Texas Reports^ 
171. 

725. The consideration of a note, to which a seal is attached, cannot 
be impeaebed otherwise than by a swotn plea. MncKELRot vs. JBethaky, 
23 Texas Reports, 163. 
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f 26. In an action on a promissory note signed by a firm, a plea of one 
of the alleged members of the firm denying the fact of his partnership, is 
not good as a plea of non estfctctum, as it does not deny the execution of 
the note. Fsrouson vs. Wood, 23 Texas Beports^ 177. 

727. An amended answer to an action on promissory notes, given for 
the purchase of land, alleging that the defendants were induced to give 
the notes by the false and fraudulent representations of the payee, that he 
had good title to the land, the defendants having no other means of in- 
formation, was held legally sufficient. Covvlasd.vs. Gobmai^, 19 Texas 
B^portSy 253. 

728; Meld to be no objection to the plea that the alleged fiiilure of title 
did not go to the whole, but only a part of the land conveyed. It was 
thexight of the defendant to take what the vendor could convey, and 
have an abatement of the price to the extent of the failure of title. Ibid. 

729. A verbal agreement, made immediately after a note, that a sum 
should be credited on the note^ is a good defence to the note. Nalls vs. 
Gates, 20 Texas Reports^ 316. 

730. Where a vendee has, by arrangement, given his note to a third 
person, to whom his vendor was indebted, as part payment of the cousid- 
eration of an executory contract for the sale of land to which the vendor, 
cannot make good title, it seems that this will be a good defence to the 
vendee in an action on the note, where the payee takes it with full know- 
ledge of the circumstances^ Hurt vs. McKsynolds, 20 Texas Reports^ 
595. 

731. It is not necessary for a plaintiff to file his own affidavit of th^ 
loss of a note on which suit is founded, if he can prove such loss by a 
third person. Wither vs. Fearino, 23 Texas Reports^ 503. 

732. If, from the face of the note, and upon the allegations of the peti- 
tion, it is apparent that the defendants intended to bind themselves, and 
the plaintiff intended to hold them, as trustees merely, a personal judg- 
ment against them is bad. Storey vs. Nichols, 22 Texas Reports^ 87. 

733. A judgment for the payment of a note not bearing interest, de- 
creeing interest " from this date," contemplates interest only from the 
date of the judgment, and is not in conflict with the terms of the note. 
Bush vs. Wilson, 23 Texas Reports, 148. 

734. Suit on a promissory note for money, containing a provision that 
it might be discharged in groceries. Ifeldf that no demana of groceries 
need be proved by the plaintiff, and that the plea by the defendant that 
he was ready at the time and place to discharge the note in groceries was 
bad, in absence of proof that he had notified the plaintiff of his election so 
to pay it before the note matured. Dumas vs. Hardwick, 19 Texas Re^ 
portSy 238. 

736. A note was made payable partly in lumber, **if delivered accord- 
ing to contract," to be sawed at the promissor's mill within a time fixed. 
The promissor^s mill was nctt in Operation until after the time fixed. Jffeld, 
that no demand of lumber was necessary before an action for the money. 
Blount vs, Ralston, 20 Texas Reports, 132. 
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736. The liability of an endorser of a promissory note is fixed and se- 
cured by the act of bringing sait against the payee within sixty days, as 
prescribed by statute. Psbbt vs, Shropshire, 23 Texas Reports^ 153. 

737. The endorser occupies the position of primary obligor, in default 
of payee, and if unsatisfied with the diligence of the holder in prosecution 
of judgment, he can discharge the liability, and become equitable owner 
of the claim. Ibid, 

738. In a suit ag^nst the maker and endorsers, judgment went against 
all, and also against one endorser in favor of the maker, on an obligation 
of indemnity ; on motion of the maker, a new trial was granted as to 
him, and the suit discontinued. Held^ that upon failure of the judgment 
against the maker there was nothing to support the other judgment, it 
not appearing that the maker resided out of the State, or in a county not 
organized, nor that he was insolvent Rutherford va, Harris, 22 
Texas Reports^ 166. 

739. The assignees of a negotiable note, given originally foi land, are 
not compelled to enforce the vendor's lien, in order to secure the liability 
of the assignor, who is the payee of the note. Nesmith vs, McLemobe, 
23 Texas Reports^ 442. 

740. A. and B. dealing faro in partnership, and becoming indebted for 
losses to 0. and D., A., in consideration that B. paid C. the amount due 
him, undertook to pay D., which assumption D. accepted in discharge 
of A., and gave B. his promissory note for his share of the losses. 
Held, that the consideration of the note was not unlawful, and that B. 
could sue and recover upon it, without halving paid D. Boggi^ss vs, 
Lilly, 18 Texas Reports^ 200. 

741. Where a petition described the mstrument sued on as a promis- 
sory note, but alleged that it was signed " R. Aubrey, [seal,]" it was held^ 
that this was a sufficient averment that the note was under seal! Cokner 
vs. Aubrey, 18 Texas Reports, 427. 

742. In a suit on a promissory note, if the copy of the note in the pe- 
tition has the figures |355 at the commencement, and the words three 
hundred and fifty-six dollars in the copy of the body of the note, and the 
note produced at the trial corresponds in all respects with that set out 
in the petition, except a clumsy alteration of the word '* six" to five, in 
the body of the note, this is a variance, and objection being then made 
and overruled, judgment will be reversed. Brown vs. Martin, 19 Texas 
Reports, 343. 

743. An averment that the plaintiff is the owner and holder of a note 
made and executed by the defendant, sufficiently imports a delivery* 
Blount vs, Ralston, 20 Texas Reports, 13. 

744. A petition on a note beginning " A. W. & Co., a mercantile firm 
of the State and city of New-York," does not properly aver that the office 
of the firm was in New-York, nor that the note was executed there, espe- 
cially where the fact should have been distinctly averred in another part 
of the petition, and is not there so averred. ^Whitlock vs. Castro, 22 
Texas Revorts, 108. 
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745. Sumying joint and Beveral makers, though sareties, can be sued 
without joining the administrator or heirs of deceased makers. Walker 
vs. CoLLiNSy 22 Texas Reports, 129. 

746. The petition alleged that the defendant executed and delivered a 
note, a copy of which was set out, the payee's name being the same as 
the plaintifrs. Held, that the petition was bad, as it did not aver that the 
plaintiff was payee or holder. Malonk vs, Craig, 22 Texas Reports, 609. 

747. On a general demurrer to a petition, alleging that, '^ for yalue re- 
ceived," defendants "jointly and severally promised to pay, twelve months 
after Feb. 5th, 1856, to your petitioner or his order, said sum of, dsic, with 
interest, after date, at the rate of," &c., it was held, that the note sued 
on was well set out, Wallace vs. Hunt, 22 Texas Reports, 647. 

748. A note should be set out in hcec verba, or by its legal tenor, aver- 
ring that the defendant thereby promised, d^c. ; a conversational description 
of it is bad on speoial demurrer. Bledsoe vs. Wills, 22 Texas Reports, 650. 

749. The holder of negotiable paper, endorsed in blank, or made paya- 
ble to bearer, is presumea to be the owner for consideration. If circum- 
stances cast suspicion on his title, as if it came to him from or through 
one who had stolen it, then he must prove that he gave value for it 
WmTHED vs. McAdams, 18 Texas Reports, 551. 

750. It is not necessary, in oi'der to put the plaintiff upon proof of his 
title, or to account for his possession, that there should be proof positive 
of facts sufficient to negative and disprove his title. It is sufficient if the 
evidence casts a doubt and suspicion upon it. Ibid. 

751. There being evidence to show that the note in question had be- 
longed to the estate of a deceased person, upon which there had been no 
administration, the plaintiff was held to show how he obtained the note. 
Ibid. 

752. Action upon a promissory note. Plea, that the note in suit was given 
to C, the payee, (by whom it was assigned to the plaintiff,) on the dissolu- 
tion of a copartnership between said 0. and one P., in consideration that 0. 
covenanted to hold P. harmless from liability or obligation to pay any of 
the debts or demands against said firm of 0. and P., and that the plaintiff 
had notice of the consideration when he took the note. That the con- 
sideration of the said note had failed, inasmuch as P. had been sued, and 
judgments recovered against him for debts due from said firm. ITeld, that 
this was a good plea to the action. Pops vs. Hays, 19 Texas Reports, 
375. 

753. A holder of a joint promissory note should prosecute a suit on 
such note against the surviving makers in the District Court, without 
making the executor of one of the makers, since deceased, a party to the 
suit. Wiley vs. Pinson, 23 Texas Reports, 486. 

754. Whether a note sued on, with a scrawl and the word seal after the 
maker's signature, is " a note in writing under the seal of the party charged 
therewith," is no longer an. open question, and the plea impeaching the 
consideration must be supported by affidavit' Conner v^. Aubrey 18 
Texas Revorts 487. 
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755. A general denial, thongh not sworn to, is an answer to a -suit on 
a note, and will prevent judgment by nil diciU Kinnard vs, Bsrlock, 
20 Texas Reports^ 48. Bobinsoit v8, Briksoit, Ibid, 438. Hj^Trt vs. 
BtACKBUBN, Ihidy 601. 

756. The plea, if not sworn, does not pat in issue the eicecntion of the 
bote. Ifnd. 

757. liie words, "we waive suit being brought on this note at the first 
term of court," signed by two endorsers, may apply to a waiver for that 
term only, or to a waiver of the statutory diligence necessary to hold en- 
dorsers ; and the fad» that the agreement was made five months before 
the note was due^ and that one of the endorsers, to whom collusion was 
not imputed, suffered judgment to go by default, was held sufficient 
to show that the latter was the true construction. Bcnksi^s vs^ Swan, 20 
Texas BeportSj 622. 

758. And, therefore, where a plea in abatement and affidavit therewith, 
instead of alleging in terms that the defendant was released from liability, 
referred to the petition in which such a statement was made, and was 
based on the assumption that it had alleged such release, it was held that 
the plea was not insufficient. Ibid, 

759. The case of a lost note is not within the provision of the statute 
{Hartley^s Digest^ article 741) dispensing with proof of its execution and 
of the assignments, unless denied by oath. Erskikb vs. Wilson, 20 Texas 
Reports^ 77. 

760. Letters acknowledging the justness of the pluntifi^s claim, and hLs 
right to receive payment, addressed to one holding a note as assignee of 
the heir of the payer, were held insufficient proof of the assignment of the 
note. Ibid. 

761. In a suit on a promissory note, where the defence is that the note 
was obtained by fraud, and that plaintiff had notice of it, if the defendant 

. prove the first allegation, it seems that the burden is then on the plaintiff 
to show that the note came to his hands in the ordinary course of busi- 
ness, before due, and for value. Hillebrant vs. Ashwortb^ 18 Texas 
Reports, 307. 

762. The statute (Hartley's Digest, article 2,521) affirming the gene« 
X»\ principle that, if it be shown that the plaintiff did not give value for 
the note, it is open to proof of failure of consideration and other defences, 
does not throw the burden of proof upon him, McAlpik vs. Finch, 18 
Texas Reports, 831. 

763. The assignee of a note from an heir at law, in prder to recover, 
must prove death of the payee and heirship, in the same manner as would 
have been required from the heir. Erseine vs. Wilson, 20 Texas Re^ 
ports, 77. 

764. A holder in Texas endorsed a foreign sight bill a month old, 
drawn in Ohio on drawees in Louisiana.; three weeks later it came to 
the hands of one who kept it a month, and then presented ft for accept- 
ance. ITeld, in view of the usage, (which the jury found to have been 
reasonably followed,) that the presentation was in reasonable time so as 
to charge the endorser. Jordan vs, Wheeler, 20 Texas Reports^ 698. 
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165, Where, by the law^mercbatit, the drawer was not entitled to do* 
tice of the dishonor of a bill, the statutory diligence need not be observed. 
Wood vs. McMsaks, 28 Texas Beparta, 481. 

766. A drawer is not, therefore, nnder the statute, {Hartley^ i Digest^ 
article 2,528,) entitled to notice, where he has funds in the hands of the 
drawee, or reasonable ground to suppose that the bill will be accepted 
lUd. 

767. In such case it is not necessary to sue him to &x his liability* 
Ibid. 

768. An order from the trustees of an institution to its treasurer to 
pay to the plaintiff in a suit a certain sum '^ out of any funds not other* 
wise appropriated, as soon as collected," does not limit the liability of 
the institution to pay such debt only when funds, not otherwise appro* 
printed, might be collected by the treasurer. Bush vs, Wilson, 23 Texaa ' 
jReportSf 148. 

769. An accoinmodation acceptor, as between himself and the drawer, 
is entitled to be regarded in the light of a surety ; and upon payment of 
the bill, is entitled not only to have the full benefit of iJl a:dditionai se* 
curities which the creditor has taken, but to have the bill itself transferred 
to him. Svvnosh V8. McKjSKRTf 19 Texas E^parUf 4Sd. 

770. He has the right to be subrogated to all the rights of the creditor, 
whose demand he has paid ; and as the creditor, before payment,* could 
sue upon the contract, such surety may likewise maintain an action upon 
it Jbid. 

771. An acceptance of an order or a bill of exchange may be by parol. 
Lbmmon vs. Box, 20 Texas Reports, 329. 

772. Where^in a suit on a bill of exchange^ it is averred and proved 
that the drawer had no funds in the hands of tJie drawee, the burden of 

Eroof is on him to show that he had reasonable grounds to suppose that 
is draft would be accepted. Wood vs. MoMsans, 23 Texas Reports^ 
481. 

773. Where the holders of a bill of exphange are excused from dili« 
gence to fix the liability of the maker, their right to call on him for pay^ 
ment will not be defeated short of the period prescribed by the statute of 
limitations. Jbid, 

774. In an action on a promise to pay in horses, it is not competent 
to show, as a condition precedent, a parol and contemporaneous agreement, 
that the payee should go to the payer's house, and there demand and 
take the horses at a fair valuation.. TRAUUitLvs, Pilokim, 20 Texas Re^ 
portSj 168. . 

XXV. YXRHONT. 

776. One who signs ais surety may so stipulate, at the time of entering 
into the obligation, as not to be liable to contribution with other sureties 
who have signed befoi*e him. And when one guarantees the payment of 
a note on which sureties have already signed, it seems, that prtma facie 
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his legal relation to those vho have signed before him is snch that he is 
surety for them jointly, not jointly with them. Keith, vs. Goodwin, 2 
SkavPs ( Vermont) Reports, 268. 

776. The defendant signed a joint and several promissory note with 
others, npon which, though he appeared as one of the principals, he 
was, in fact, a surety. ' Afterwards, at the request of one of the princi- 
pals, and iox the purpose of assisting them in raising money upon 
the note of the plaintiff, not knowing that the defendant was a surety, | 
guaranteed the payment of the note, and eventually was obliged to pay 
it. Held, that in the absence of proof that he simied the guarantee as a 
general surety, and with the intention of being liable to contribution with 
Uie other sureties, the plaintiff was entitled to recover of the defendant 
the whole amount paid by him. Ihid. 

* 777. If one sign a note as surety, and intrust it to his principal, he 
thereby gives the latter implied authority to obtain either additional 
sureties or guarantors, indefinitely, until the note is fairly launched in the 
market as a security, having two distinct parties. Ibid. 

778. If an endorser of a note, with a full knowledge of the existence of 
facts which in law would discharge him from liability thereon, promise 
to pay the note, he will be bound thereby. Blodgstt vs, Dubjok, 3 
Shaw's ( Vermont) Imports, 861. 

779. The facts that three months had elapsed between the maturity of 
the note, and such a promise by the endorser, that the latter had an agent 
at his -residence who attended to his correspondence, and that he had 
himself received no notice of non-payment, were held sufficient evidence 
to authorize the court to submit to the jury to find thereon whether or 
not the endorser, at the time of making such promise, was aware that the 
holder had not taken the proper legal steps to charge him as endorser. 
Ibid. 

780. A note given by one in failing circumstances, made payable on 
demand, and executed solely for the purpose of being immediately put 
in suit, in order to secure the maker's existing obligations to the payee,^ 
which have not yet matured, is valid, even against subsequent attaching 
creditors of the property attached in the suit on such note, and whose 
claims had matured at the time of its execution. Shbdd & Co. vs. Bank 
OF BrattlbboroVS Shaw's {Vermont) Reports, 709. 

781. The defendant, residing at Burlington, was a member of a firm 
of wharfingers, the other members of which resided and did the firm 
business at Fort Kent, N. Y., the defendant having no active participa- 
tion in the management of the business. One of the firm, without the de- 
fendant's knowledge, executed, in the partnership name, three notes, one 
for five hundred dollars, and two for one thousand dollars each, without 
consideration, all dated in the same month, and payable to C, or order, 
who, before their maturity, negotiated them for a valuable consideration, 
to the plaintiffs, to whom he was largely indebted, and who knew that 
he was insolvent, and that the defendant did not reside at the place of 
the business of the firm where the notes were dated. The plaintiffs had 
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DO knowledge of any caBtom or necessity of the defendant's finn to eie- 
cate notes, and took the notes in question, relying on the responsibility 
of the defendant, and supposing them to be business notes ; bat they 
made no inquiry as to his knowledge of their ezecntion, or whether they 
were, la fact, bnsiness or accommodation paper. The plaintiffs having 
sued the defendant on the notes, the case was referred, and the referee, 
after reporting the foregoing facts, stated that he was of opinion from 
said (acts that the plaintiffs ought, in good faith towards the defendant, to 
have inquired, before they took the notes from C, whether the defendant 
had authorized the making of them, and that they were wanting in due 
diligence in not inquiring of the defendant or C, whether they were ac- 
commodation notes or not Seldy that this statement of this opinion of 
the referee was to be considered as the decision by him of questions of 
fact, and, as such, was C9nclusive ; that the facts recited by him had a 
legal tendency to support such a decision, and that the plaintiffs were 
not entitled to recover. Both is Co. vs. CoLViir, Allsit & Co., 3 Shawns 
(Vermont) Reports^ 124. 

782. The purchaser of negotiable paper must exercise reasonable pru- 
dence and caution in taking it ; and, if the circumstances are such as 
would excite the suspicion of a prudent and careful man, in regard to the 
binding force of the paper, as between the original parties, and the pur- 
chaser take it without making inquiry, he will not stand in the positiom 
6i.%bona fide holder, and cannot recover upon it, though he may have? 
paid value for it Ibid. 

783. The law of the place of payment of a promissory note determinen 
whether days of grace are allowed upon it or not Where no particulai 
place of payment is fixed by the note itself, the place of execution is the 
pl^ce of payment, without regard to the residence of the parties or the 
place at which the note is dated. Blodgxtt ve, Dubgin, 3 Shawns {Ver- 
fnont) Reports^ 361. 

784. But, quere^ whether if the holder of a note payable generally, is 
not aware that it was executed at a different place from that at which it 

•is dated, he will not be protected if he charges the endorser by present- 
ment and notice according to the law of the latter place, even though he 
may not have done so according to the law of the place where the note 
was in fact executed. Ibid. 

785. If the holder of the note does not know the residence of an en> 
dorser, and cannot ascertain it by diligent inquiry, it is sufficient to 
charge him, if the holder give him notice of its presentment and non-pay<^ 
ment at the first opportunity. Ibid* 

786. Where a declaration upon a promissory note, payable in three 
months from date, described it as payable in three from date, but 
proceeded to aver that '' the said three months from the date of the said 
note have long since elapsed," it was held^ that the omission of the word 
" months," in the first part of the declaration, did not create a fatal va^ 
riance» Passumpsio Bank ve^ Oo8S» 2 Shawns (Vermont) Reports^ 315. 
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787. One who, at the time suit is brought, is neither the owner nor 
holder of a negotiable promissory note, and has no interest in it, may ^tiil 
maintain an action thereon in his own name, for the benefit of the real 
owner, and with his consent, provided he produce the note on trial. 
Austin vs, Birchard, 2 Shawns ( Vermont) Reports^ 689. 

788. A provision in the charter of a bank that no note, originally due 
end payable to it, should be endorsed so as to enable the endorsee to 
maintain an action upon it in his own name, does not apply to a note 
taken to an individual for the benefit of a bank, and by him endorsed and 
delivered to the bank, and then sued for their benefit in his name. Ibid, 

789. The Questions whether the holder of current negotiable paper has 
taken it with or without notices of defences between prior parties, 
whether ho has exercised good faith in the transaction, or has been guilty 
of negligence, or a want of proper care, are always questions of fact, to be 
determined by a jury. Both & Co. vs, Colvin, Allen <fe Co., 3 Shawns 
{Vermont) Jleports, 126. 

790. In an action upon a promissory note, brought for the benefit of 
the payee, but in the name of a mere nominal plaintiff, the maker intro- 
duced in evidence a written contract between him and the payee ia 
regard to a note, of which the one in suit was only a renewal, which con- 
tract was made at the time of the execution of the- original note, by which 
it was agreed that the maker should not be obliged to pay the note, and 
sufficient was conceded in the case to show that the note in suit stood 
upon the same footing in regard to the maker's liability upon it, as the 
original note. Held, that the plaintiff could not introduce parol evidence 
to show that the agreement between the parties, at the time of the execu- 
tion of the original note, was such that it was the duty of the maker to 
pay it. * Norton vs. Downer, 2 Shavf^s ( Vermont) Reports^ 407. 

791. If the several members of a partnership have power to bind the 
firm by the executibn of promissory notes in the firm name, in matters 
pertaining to the partnership business, the firm will be liable to the bona 
fide purchaser of a note in their name, though executed by one partner, 
even though it be without consideration not inuring to the partnership use. 
Both <fe Co; vs, Colvin, Allen & Co., 3 S1mw'*s {Vermont) Reports, 125. 

792. A promissory note, executed for the purpose of raising money, and 
made payable to a particular person, or corporation, with the expectation 
that it will be discounted by the payee, may be taken and discounted by 
another, without the consent of the surety, and the person thus advancing 
the consideration may hold the note as a valid security for the money, 
even a£:ainst the surety, and may enforce payment by suit in the name 
of the payee, unless he refuses to allow his name to be used for that 
purpose. Bank of Middleburt vs, Bingham et al, 4 Skate's ( Vennont) 
Reports, 621. 

793. The party thus advancing the consideration for the note becomes 
the real holder, and a delivery to him is a valid delivery of the note. Ibid. 

794. To entitle the maker of a promissory note, in a suit against him 
by the payee, to an abatement from its amount in assessing damages, on 
the ground of misrepresentation by the payee in relation to the property 
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for which the note was given, and a consequent want of consideration as 
to part of the note, three things mast concur, viz. : fraad upon him in 
procuring the note for the sum named in it ; an offer by him to rescind 
the contract under which the note i^as given, and an ability, by computa- 
tiorif to fix the ambunt to be deducted. HABRiNaioN vs. Lbb, 4 Shaves 
( Vermont) Reports^ 249. 

795. J. being indebted to P., gave him a note, signed by himself and 
sureties, payable to a bank, with the agreement with P. that the latter 
should procure it discounted, and apply the proceeds on his debt, and 
that if it could not be discounted it should be returned, but this agreement 
was unknown to the sureties. P. being unable to procure the note dis- 
counted, left it with the bank, as collateral security for a debt he owed 
them, and so informed J., who made no objection thereto. After its ma- 
turity, the note was, by agreement between J. and P., and without the 
sureties' knowledge, applied on the former's indebtedness to the latter, 
and P. took the note from the bank, which had previously commeDced 
suit on it, in their own name, against all the makers, and thereafter the 
suit was prosecuted solely for the benefit of P. Held^ that the action 
could be maintained. Bank of Montpblisb vs. Joynsb, 4 Shavi^s {Ver- 
mont) Reports^ 481. 

796. When the bona fide purchaser of a negotiable note gives his own 
note for the price of the purchase, he is to be regarded as a holder for 
value, in the commercial sense. Adams vs, Soulb ei al,^ 4 Shawns ( Ver- 
mont) Reports, 538. 

797. If the maker of a note insists upon holding the property for the 
purchase of which the note was given, this operates as an affirmance of the 
contract of purchase in all its particulars, and disentitles him to question 
either the validity or the amount of the note. Harrinqton i;;. Lbb, 4 
ShatD*s {yermx>nt) Reports, 249. 

798. Partial failure of the consideration of a promissory note, the 
amount of such failure being unliquidated, and subject to the estimation 
of the jury, cannot be shown for the purpose of reducfhg the amount of 
the recovery in an action upon the note. Richardson vs. Sanborn, 4 
Shawns ( Vermont) Reports, 75. 

799. In protesting a promissory note for non-payment, which, by its 
terms, was payable ^* at any bank in Boston," held, that a demand of 
payment upon the teller at any bank in that city, selected by the en- 
dofsee and holder of the note, and without any previous notice that pay- 
ment would be demanded there, was sufficient to charge the endorser. 
Brickbtt et al. vs. Spaulding, 4 ShavPs ( Vermont) Reports, 107. 

800. If the maker of the note desired to render the terms "any bank" 
more definite, he should either have called upon the holder to make his 
election at what bank he would receive payment, or else have made his 
own election, and given notice thereof to tne holder. Bedfibld, C. J. Und. 

801. If a note be signed by principal and surety, by its terms payable 
to a particular bank, for the purpose of raising money upon it, it is no 
defence for either of the makers that it is not discounted by the bank, 
but by another party. Bank of Montfblibb vs. Jotnbb, 4 8haw*s ( Ver^ 
mont) Reports, 481. 
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802* The defendant ezecnted a promiBSory note to the plaintiff, but at 
the same Xxmp it was agreed, by a separate instrument in writing between 
them, that the defendant was not to oe liable to pay the note to the plain-> 
tiff^ but was, in &ct, merely a surety for him. Meld^ that it was compe-i 
tent for the plaintiff to show, that sutfeeqnently, for a g(y>d consideration, 
the parties agreed by parol to sustain the same relation to each other in 
connection with the note, as was imported by its terms ; and that such a 
subsequent agreement having been prored, the plaintiff was entitled to 
recover of the defendant upon the note. Nqrtok v9, Downbb, 4 Skate's 
( Vermont) BeportSj 26. 

803. The plaintiff having testified that such an agreement was made in 
the presence of H., and that H. at the time made a written statement oj 
the mode of settiement of theparties' accounts, upon the basis of which 
such agreement was made. Jaeld^ that it was competent for the plaintifE 
to introduce in evidencei as corroborative of his own testimony, such writ- 
ten statement. Und* 

804. When the payee of a promissovy note has once transferred it, bat, 
by the fiailure of the maker to pay it, has been compelled to take it up, it 
is still a valid and negotiable note in his hands as against the maker. Ibid, 

805. The pendency of a suit in a court of record in this State, at the 
time of the transfer 01 a promissory note, in which the payee of the note 
is a party, and which suit affects the title to the real estate for which the 
note was originally given, is not constructive notice to the party to whom 
the note is so transferred, of any defect or failure in its consideration, 
although he knew at the time he received the note that it was originally 
given for such real estate, SAvrrsR v<. Phalet, 4 Shaw's {Vermont) JSe- 
ports^ 60. 

806. The payment of interest in advance upon a debt, or the purchase 
by the debtor of the creditor, at the latter^s request, of property, and the 
execution by the former to the latter of his note and mortgage, therefore 
are, either of them, a sufficient consideration to support a promise to de- 
lay the collection of the original debt, which, when made by the creditor 
to the principal, will discharge the surety. Dunham vs. Downer, 2 Shawns 
( Vermont) Jaeports^ 249. 

807. A. and B. signed a note with C, as his sureties to M. M. recov- 
ered judgment upon the note, and assigned the judgment to J}^ who^ 
knowing that A. and B. were merely sureties for C, agreed by parol with 
C, for a ffood consideration, to extend the time of payment of the judg- 
ment, ana did extend it accordingly ; and afterwards sued A., B. and 0. 
upon the judgment. A. and B. defended upon the ground of the exten- 
sion of time to the principal, but the court overruled the defence. They 
then brought a bill in Chancery to restrain the judgment, and the court 
held that thejr were discharged 1^ equity, though not at law, and that the 
adjudication m the court of l^w- was not conclusive, and granted a per- 
petual injunction according to the prayer of their bill Ibid. 

808. If the holder of a negotiable promissory note write and sign upon 
the, back of it a guarantee tlutt it shall be collectable when due, such en- 
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donementf though sofficient to transfer the legal title to the note, does 
not create the same liability upon him as an unconditional endorsement, 
bnt merely makes him liable as a guarantor that the note is collectable. 
BxNTON V8, Flbtcber, 2 Shuuf's ( Vermont) Rfpo^ts^ 416. 

S09. No binding agreement to delay the collection of any verdue debt 
is implied froni the receipt by the creditor, from the principal debtor, of 
a note or other obligation not yet dne, merely as collateral security there- 
for ; and, therefore, the mere receipt of such collateral security will not 
have the effect to discharge a surety or endorser upon the original debt 
BxDFiELD, 0. J., dissenting. Acstin vs. Curtis, 2 Shaw* 8 ( Vermont) Re^ 
portSj 64. 

810. But, aliter^ it seemSy if the creditor accept such obligation fpr and 
on account of the original debt Per Eknkett, J. Ibid, 

811. By taking such an obligatioin as collateral security merely, the 
creditor doubtless furnishes ground for an expected indulgence on the 
original debt, but the debtor is bound to treat this as at all times counter-* 
mandable at the tvitl <^the creditor. Per Bbknett, J. Ibid. 

812. In cases of a debt on specialty or of record, where the undertaking 
of the surety is on the &ce of the contract direct, and not merely collat- 
era], neither a parol agreement between the creditor and principal for an 
extension of time, nor an actual extension in fulfilment ot such an agree* 
xncnt, will have the effect at law to discharge the surety; hut aliter^ in 
equity. 2 Shawns { Verm^mt) Reports^ 249. 

813. In equity, a jud^ent at law against a principal and surety does 
not affect the rights of tne surety, but they remain the. same as before, 
both as against the principal and the creditor. Ibid. 

814. M. sold a farm to T., and received therefor the lattcr's note, paya* 
ble to " M., or bearer, on demand, after a lease shall be given up from M, 
to O., dated July 28th, 1851." lliis lease was an incumbrance upon the 
farm, which was to be given up within a short time, and it was, in fact, 
surrendered withip a few days after the sale. M. owed the plaintiff, 
who was present at the execution of the note, and it was understood by 
all the parties that the note was to go to hiin, and M« delivered it to him 
on the same day. Jleldf in the absence of any proof as to the length of 
.time the lease was to run, that the note was payable on a contingency, and 
was therefore not negotiable, and that an action could not be maintained 
upon it ap:ainst T. in the name of the plainti£ Downer vs. Tucker, 2 
Shxiui's ( Vermont) ReportSy 204. 

815. If a note, for the purpose of raising money, be made payable t6 a 
bank, and be discounted by the cashier of that bank on his private account, 
and afterwards be transferred before maturity by him, with his endorse- 
ment in the name of the bank as cashier thereon, this constitutes a suffi- 
cient recognition of the note by the bank, to render it binding upon all 
the parties to it, whether principals or sureties. ' Keith vs. Goodwiit, 2 
Shawns (Vermont) Reports, 268. 

816. It seemly that where a bill or note is taken as a security, the ante- 
cedent debt is a sufficient considenition. Austin vs. Curtis, 2 Shares 
(Vermont) ReportSffi^ 
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81?. And Tvbere the claim was )>re8ented and allowed by the commis- 
Bioners against the estate of a prior endorser, who had died solvent., be^ 
fore the maturity of the note, and pending an appeal from the refusal of 
the probate court, after the expiration of three years, to order the exe- 
cutor of the deceased endorser to pay the amount of the note, the- plain- 
tiff sued the defendant upon his guarantee, it was held^ that the action 
was prematurely brought. 2 S?uiw''s (Vermont) EeportSy 418. 

« 

818. Quere^ whether if the plaintiff had procured a decree from the 
probate court, ordering the payment of the debts, which had not been 
obeyed, he could have sued upon the defendant's guarantee until after he 
had exhausted the remedy of a ibx\, upon the executor's bond. Ibid, 

819. If a bill or note be assigned and delivered, before maturity, as 
collateral security for a debt which is created at the time ,of the assign- 
ment, the assignee is a holder for value. Griswold vs. Davis, 2 Shaw'*9 
( Vermont) Reports^ 390. 

820. Where a note or bill is assigned underdue, as a collateral secu- 
rity for a debt created at the time of the assignment, it is not necessary 
for the assignee to give notice of the transfer to the maker, except for tb6 
purpose of preventing the attachment of the note by the trustee process, 
at the suit of the creditors of the payee ; and if the maker, without notice 
of such assignment, and in good faith, pay the amount of the note to the* 
payee, when it is not in the lattcr's hands, he will still be liable to pay it 

to the assignee. Ibid. 

* 

821. If the maker of a negotiable promissory note does not find it in 
the hands of the payee when it falls due, he should presume, as the law- 
presumes, that it has been transferred, and pay it when and where he finds 
it. Per iPoLAND, J. Ibid, 

822. A prorriissory note, payable to plaintiff or bearer, and not speci- 
fying any time of payment, taken by A, for the price of intoxicating 
liquor, sold contrary to compiled statutes, chapter 87, and delivered to 
plaintiff for valuable consideration, without notice of the illegality, was 
held valid in the plaintiff's hands. Pindar vs. Barlow, 2 Shawns ( Ver- 
mont) EeportSf 529. 

823. Quere^ whether the rule would not be otherwise in regard to a ' 
note given for liquor sold contrary to the provisions of the act of 1852, in 
regard to the traffic in intoxicating drinks. Per Redfield, C. J. Ibid. 

824. P. signed a joint and several promissory note, with G. as his surety, 
payable to a bank, but with the agreement between him and G. that the 
latter was not to use the note unless he obtained another surety upon it 
In violation of this agreement, G. procured the note to be discounted at 
the bank. Held, that this constituted no defence for P. upon the note, 
unless the officers or dirQctors of the bank were aware of such agreement. 
Passumpsic Bank vs. Goss, 2 Shawns (Vermont) Reports^ 315. Dixon vs. 
Dixon, Ibid, 460. 

825. When one receives a note, witl^ a goarantce that it shall bo col- 
lectable when due, he is bound, before he can maintain an action against 
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the guarantor, to parsue with reasonable diligence all legal means of coir 
lecting the note out of all the prior parties to it, whether makers or en- 
dorsers, anless they are entirely insolvent Bsnton vs, Flktchbb, 2 Shaw^i 
( Vermont) BepcrU^ 418. 

826. And, if any snch prior party die before' the raatnnty of the note, 
it is the duty of the holder to exhaust all legal means afforded by the 
probate court, and by the county court on appeal, for collecting the note 
oat of such deceased party's estate, before ne can proceed against the 
guarantor. Ibid. 

827. It is well settled that a note, received in payment of a pre-existing 
debt, is received and held upon valuable and vahd consideration. Dizon 
M. Dixon, 2 Shaw's ( Vermont) Reports^ 460. 

828. Negotiable paper, not payable upon its face, or by direct endoree<» 
ment to a bank, is suDJect to the provisions of the compiled statutes, 
chapter 84, section 82, only while it is held by the bank. Bbucb v9, 
Hawlet, 2 SImvPs ( Vermont) Jieports^ 643. 

829. The fact that one is a directer of an insolvent bank, does not 
render it illegal for him to receive, in good faith, from the bank a trans-^ 
fer of negotiable paper against third persons, held by the bank, in pay-> 
ment of a debt due ahd payable from the bank to him ; and if he so receive 
negotiable paper, before maturity, not payable on its face to the bank, be 

may collect it of those liable upon it, in his own name, and they have no 
right to pay it in the bills of the bank. IbitL 

830. Even if the receipt of such paper, under such circumstances, be a 
breach of his duty to the bank, that constitutes no around of defence for 
the person liable upon the paper, so loqg as the stockholders of the bank 
do not complain of it. Ibid. 

831. Where B., being indebted to A., refused to accept an order drawn 
by A. upon him, in favor of C, and was afterwards sued by A. upon the 
claim against which the order was drawn, it was held, that the bringing of 
the suit was a revocation of the order, and that C, having notice of it, tiie 
assignment of the claim could not then be treated as in force, to the pre- 
judice of A's. action. Sbarosnt vs, Sswabd, 2 Shaw\s ( Vermont) Me- 
ports, 609. 

• XXVL Virginia. 

832. The followmg is not a bill of exchange, nur dues it, of itself, im- 
port a promise by the drawer to the paye#j won good consideration, like 
a bill of exchange : '' The trustees of N. and A. will pay to 6. ten dollars, ' 
with interest from March 16, out of any moneys in his hands belonging to 
M. (Signed,) A." Avkbett vs. Booker, I5^0rattan^s Reports, 163, 

833. When a negotiable note was to be protested the endorser was 
dead, intestate, and no administrator had been appointed. The notice 
was sent through the mail, addressed to the *' legal representatives of 
the endorser, '* Lynchburg,'* which was the name of the place where the 
endorser had lived, his £unily still remaining in the same house. The 
notice was held good. Botd vs, Cit7 Satinob Bank, 16 Orattan^s 
Reports, 601. 
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XXVIL WiscoKSiK. 

83I4 The garnifihrnent of the maker in no defence to an action on a 
note, nnlesft the presumption that it was endorsed before it was dne be 
rebutted. Masok v9. Noovan et al.^ 7 WitconHn ReporU^ 009. 

835. As between the maker of a note and the payee, or one who holds 
subject to the equities, contemporaneous writings, relating to the same 
subject matter as the note, are admissible to vary or 9ontrol it. Elmobs 
V9. HorjTMAN, 6 WiiconMin ReporU^ 68. 

836. A collateral writing, whereby the payee agreed to let the note 
run until the happening of a certain contingency, is admissible to defeat 
a premature action, as it is part of the original contract Ibid. 

837. A note specially declared upon according to its legal effect, is ad- 
missible under the common counts. Dart vs, Shsbwood, 7 Wisconsin 
Reports^ 523. 

838. Failure of the consideration of the note or fraud cannot be proved 
under our code, unless that defence be set up in the pleadings. Grsgobt 
vs. Hart, 7 Wisconsin Reports^ 532. 

839. In a suit by an endorsee against the maker, the production of the* 
note \a prima fade proof that the endorsement was made near the time 
of making the note, and before maturity. Mason vs. Noonan, 7 Wiscon- 
sin BeportSj 609. 

840. An endorser may widre demand and notice either before or after 
maturity. Fowzrvs. Mitchell, 7 Wisconsin Reports^ 161. 

841. In this case the agreement was, that demand and notice were not 
to be required until a day certain. Heldf that the plaintiff must show a 
good demand, and notice as of that day. Ibid. 

842. And held, also, that such agreement estopped the endorser from 
objecting that they were not made at the maturity of the note. Ibid. 

843. A verbal agreement, at the time of the transfer of a note by en- 
dorsement, dispensing with demand and notice, makes part of the contract 
of transfer, and binds the endorser. Ibid. * 

844. A notary^s certificate, made in Pennsylvania, of the protest of a 
note payable in that State, is Competent evidence of that fact in our courts. 
Cabbuth vs. Walkeb, 8 Wisconsin B^poris^ 252, 

845. The plaintiff must show the notice to be proper as well as pro- 
perly served. SiirrH vs. Hill, 6 Wisconsin Reports^ 154. ^ 

846. Notice of demand sent to the endorser through the post-o£Sce, 
instead of being personally served, is insufficient^ when the notary resides 
within two miles of the endorser's residence. Powbb vs. Mitchell, 7 
Wisconsin Reports j 161. 

847. A note contingent in any of its terms, or made subject to the 
equities between the parties, growing out of a contemporaneous agree- 
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nient, is not a promisBOiy note within tbe statnte. Diluet vs. Vait Wie, 
6 Witeonsin Beports^ 209. 

848. Though a note be made in the singular number, one who signs 
after the maker, adding the word " surety" after his name, is thereby 
bound as a joint and several principal maker. Dart v9. Sherwood, 7 
Wisconsin BeportSy 523. 

849. A note payable to A. B., ^'payable and negotiable without defalk 
cation at the iBank of Pennsylvania," is not negotiable. Carruth vs. 
Walker, 8 Wiscoimn Reports^ 252. 

850. But an endorsement to the order of G. D., made by the payee, 
makes it negotiable, as between him and the subsequent holder. lUd* 

851. Statute, chapter 98, section 92, decfares that possession of a note 
by the endorsee is prima fou^ie evidence that it has been regularly en- 
dorsed as it purports to be ; and under this, as well as at common law, 
an endorsee m possession is prima facie the owner, thoush the note bears 
his blank endorsement Hungerford vs. Perkins, 8 friscansin BeporU^ 
267. 

852. A note was payable to A. and B, ; the endorsement to the plain- 
tiff was signed '^ A. and B. ;" in^ the absence of all proof that A. ' and B. 
were partners, it was presumed that they endorsed as individuals. Ibid. 

' 853. If the holder of the bill send it within a proper time for accept- 
ance, he is not responsible for a delay in the mail Walsh vs. Blatch- 
LEY, 6 Wisconsin lUportSy 422. 

854. The endorser of one of a set of bills acquires title to all, as against 
even a subsequent bona fde endorsee for value of another. Ibid. 

855. Either of the set may be presented for acceptance, and if not ac- 
cepted, the liability of the endorser is so far fixed as to all. Ibid. 

856. Under an action on the first, the presentment of the second may 
be given in evidence. Ibid. 

857. When the drawees are also holders of the bill, under the code, 
it is competent for the acceptors to show that» through mistake, they ac- 
cepted the bill for a larger sum than was due the drawers, and thereupon 
recovery can be only for the amount really due* Thomas v«. Thomas, 7 
Wiscfmtin Reports^ 476. 
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XXym. Dbcisions or*THB Supreme Court of the United Statks. 

858. In an action to recover the consideration of a sale and conyeyr 
ance of real and personal property, for which three notes were given— < 
two ,of which were admitted to have been paid, and the third was pro- 
duced and tendered to be gi^en up — Held, 1st. That the other noted 
need not be produced ; 2d. That as defendants gave their notes for the 
purchase money, the presumption was that the conveyances had been 
made, and the deeds need not be produced ; 3. That there was no pre- 
sumption that the notes were received in satisfaction of the purchase 
money. Lymak vs* Bank of the United States, 12 Howard's Beports, 
226. 



859. Parol evidence is admissible to show the circumstances and in- 
tent under which a note was endorsed by a stranger thereto. 22 Eovh \ 
ard^a Beporh\ 341. 

860. The endorsement in this case was made before delivery to the 
payee, and the endorsers were held liable as joint makers. Ibid, 

861. In Minnesota, declarations must give a statement, of the facto 
constituting the cause of action, in such ordinary and concise language 
that a person of common understanding can know what is meant It is, 
therefore, proper, in a suit on a note endorsed by one not a party, to set 
out the circumstances under which the endorsement was made, and then 
allege that it was intended as a security-^the suit being against such 
endorser. Key vs, Simpson, 22 Howard's Reports, 341. 

862. Under such a declaration, the endorsers may be proved to be 
joint makers, and recovered against as such. Hnd, 

863. A time bill, not presented for acceptance, is not payable till the 
last day of grace. Bank of Washington vs. Triplett, 1 Peters^ Re- 
ports, 25. 

864. If the vendee of goods endorse to the vendor a negotiable note 
of a third person, as a conditional payment for the goods, and the ven- 
dor uses due diligence to obtain payment of the note from the maker, 
he may thenjsne the vendee on the -original contract of sale. Clarex 
vs. Young, 1 Crunch's Reports, 181. 

865. It is not necessary first to tender the note to the vendee. 3id* 

866. Nor is a judgment in favor of the endorser, in an action by the 
endorsee, a bar to an action on a contract of sale. Ibid. 

867. If a negotiable note has been received as a conditional payment, 
and has been passed to and is owned by a third person, the creditor 
cannot sue on the original contract. Harris vs. Johnston, 3 CrawK» 
Reports, 311. 

868. If a negotiable note of one joint debtor be received in payment, 
the debt is extinguished. Shbeht vs, Mandsyzllei 6 Cranch's R^rts 
253. 
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* 

869. The acceptance of a negotiable notia for an antecedent debt does 
not extinguish it, unless it is agreed the note shall operate as payment. 
PsTSR vs. BsvERLT, 10 PetcTS^ Beports, 632. 

870. A note made payable to the cashier of a bank, and drawn in a 
particular form to be within its usages, was sent to an agent to procure 
a discount at the bank ; the bank having refused the discount, the agent 
sold>the note and applied the proceeds to his own use. Held^ that the 
note on its face showed the particular purpose for 'which it was made, 
and put a taker on inquiry, and he could not recover, though in fact 
he had not knowledge of the fraud. Fowler vs. Brantly, 14 Peters^- 
BeportSy 318. 

871. A bill protested for non-acceptance is taken subject to all the in- 
firmities belonging to it. Andrews vs. Pond, 13 Peters^ BeportSj 65. 

872. The hovui fide endorsee of a negotiable note is not barred from 
recovering thereon, under the law of Mississippi, by the re-sale of the 
property which formed the consideration, by the vendee to the vendor, 
nor by the redemption of it under a conditional sale, for which the note 
was the consideration. Brabston vs. Gibson, 9 Ifowar<Vs Eeports^ 
263. 

873. In Alabama, the law-merchant governs negotiable notes payable 
at a bank, and therefore an endorsee for value, without notice, and before 
maturity, takes the paper discharged from any infirmity of want of con* 
sideration. Smith vs. Strader, 4 Howard's Reports^ 404. 

874. A note payable to bearer is payable to anybody, and is not 
affected by the disability of the nominal payee to sue. Bank op Ken- 
tucky vs. Wistar, 2 Peters'' Reports^ 318. 

875. Under the statute of Maryland, if a bill of exchange be paid 
supra protest, for the honor of the payee, the first of three endorsers, 
who thereupon repays the amount of the bill, with interest and charges, 
to the person who took the bill for his honor, the payee thus becomes 
the holder of the bill, and may recover damages against the drawer. 
Bank of the United States vs. United States, 2 Howards Reports^ 
711. 

876. The mere possession of a promissory note by an endorsee^ who 
has endorsed it to another, is not sufficient evidence of his right of action 
against his endorser, without a re-assignment or receipt from the last en- 
dorsee. Welch vs. Lindo, 7 CrancKs Reports, 159. 

877. If the endorser of a bill come to the possession thereof, he is * 
presumed to be the lawful holder; and this presumption is not removed 
by the fact that a special endorsement by him to a third person appears 
on the bill. Dugan vs. United States, 3 WheatorCs Reports, 172. 

878. The real payees of a negotiable note have the right to transfer it 
by indorsement ; and if the name of another person, who never had any 
interest in the note, appears thereoti as a payee, the fact may be shown, 
by evidence aliunde, thkt he was not a payee, and thus the title of the 
endorsee will be supported. Pease vs. Dwight, 6 Howards Reports^ 
190. 
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879. The bona fide holder of a bill of exchange, who has taken it be- 
fore its mataritj, in payment of a pre-existing debt^ withont notice of 
snj equities existing between the drawer and acceptor, is not affected by 
those equities. Swift ve. Ttsoh, 16 Peter^ EeporU^ !• 

880. A mere agreement by the holder with the drawer for delay, with- 
ont a consideration, and not commnnicated to the endorser, does not dis- 
charge the endorser. McLemobx vs. Powell, 12 WheaUnCs BeportSj 554. 

881. Though an endorser of a negotiable note may ordinarily be de- 
clared a^nst in an action for money had and received, ySt if the pkin-. 
tiff's evidence shows that he was a mere accommodation endorser, Uus 
action will not lie ; he can be charged only on a spetial count upon the 
note. Page's Administeatobs vs. Bake of Alexandria, 7 WheatoiCs 
Beparts^ 35. 

882. If the second of a set of exchange has been duly protested, the 
endorsee may recover thereon against the endorser without producing the 
first of the set at the trial Downbs vs. Chubch, 13 Peters^ BeporU^ 205. 

883. An agreement between the first and second endorsers, for the ac- 
commodation of the maker, to share any loss equally, made at the time 
of endorsing the notes, may be proved by parol, has a valuable con8ide^ 
ation in the mutual promises, and is binding. Phillips t^^. Pbbstov, 5 
Hotoard^s Beports, 278. 

884. If a foreign bill be endorsed in Virginia, and duly protested for 
non-payment, the endorser is liable to an action for fifteen per cent dam- 
ages ; nis contract being governed by the law of the place where it was 
made. Slacum vs. Pombbot, 6 CranchU Reports^ 221. 

885. Damages are allowed on bills as a compensation for not obtaining 
the money at the place stipulated, and not by way of a penalty. Bakx 
OF TBB Ukited States VS. UNITED States, 2 Howard^s Reports^ 711. 

• 

886. Under the statute of Virginia, giving to debts due on protested 
bills of exchange the rank of judgment debts, a joint endorser, who has 
paid more than his proportion of the debt, has a right to satisfaction oat 
of the assets of his co-endorser, with the priority of a judgment creditor. 
LiDDEBDALB^s ExECUTOBS v«. Bobinson's Exeoutob, 12 WheatoiCs Bh 
portSf 594. 

887. Under the law of Kentucky, the assignor of a pron^issory note 
assumes to pay it^ if, by legal process and due diligence, the assignee is 
unable to recover the amount from the maker. Bakk of the UmxtD 
States vs. Tyleb, 4 Peters* Reports, 366. 

888. Bules of due diligence under this law stated. Ibid. 

889. It was not incumbent on t)ie assignee to take an execution return* 
able on a rule day; and when the greatest time intervening between the 
date of an execution and placing it in the hands of the marshal was thirty- 
one days, and from the return of one execution, or venditioni exponas, to 
the issuing of another, thirty days, this was due diligence. Ibid. 
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890. The kw of Eentacky reanirea the assignee to ptirsne the jailer 
and his sareties, for an escape of the maker of a note, before resorting to 
the assignor. Ibid. 

891. If the endorser of a promisaoTy note has been charged, by dae 
notice of the default of the maker, the holder may proceed against either 
party, at his pleasure, and does not discharge the endorser by not issuing, 
or by countermanding an execution against the maker. Lenox vs. Prout, 
8 WheaUnCs Reports, 520. 

892. If a person write his name on a blank piece of paper, with the in- 
tent to have it operate as an endorsement of a negotiable note, to obtain 
a loan for the benefit of a friend, who is to sign as maker, and the note b^ 
written and signed, and the loan made on the faith of it, the signature 
operates as an endorsement, and binds the endorser. Yiolxtt vs. r attoVi 
5 CrancKa Beports, 142. 

893. Under the law of Virginia, an endorsee of a negotiable promissory 
note cannot maintain an action at law against his immediate endorser, 
without proof of the insolvency of the maker, or of a suit against him, 
even if the maker resided out of the jurisdiction, and the endorser put his 
name on the note to give it credit with the plaintiff, and took security for 
his indemnity. Julavt vs. Hodgkik, 5 CrancNs Reports, 338. 

894. By the law of Virginia, no promise is implied in favor of an en- 
dorsee by any but his immediate endorser; an action of assumpsit does 
not lie by an endorsee agaiost a remote endorser, founded on the endorse- 
ment. Manpbvillb vtf. RiDDLB, 1 6VancA'« jR«;>orto, 290. 

895. Under the law of Virginia, the holder of a negotiable promissory 
note may maintain a bill in equity against a remote endorser to recover 
its contents. Riddlb vs. Mandevillb, 5 CrdncKs Reports, 322. 

896. The right thus asserted is tne right of the endorsee who took the 
note from the defendant; and, therefore, any legal defence valid as against 
such immediate of the defendant,, is valid in equity as against the remote 
endorsee. Ibid. 

897. If the drawer of a bill puts it in circulation, bearing'a forged en- 
dorsement of the name of the payee, and the drawee accepts and pays to 
a bona fide holder for value, he cannot recover back the money paid ; his 
acceptance is a conclusive acknowledgment that Jie has funds of the 
drawer, and against him he can charge the amount of the bill, because the 
drawer is estopped to deny the verity of the endorsement Hortsuak 
vs. Hbnshaw, 11 Howard^s Reports, 177. 

898. It is not a defence to an action on a bill of exchange by an en- 
dorsee for value, against the acceptor, that the bill was drawn for work 
and labor done, and the acceptance made on the faith of the drawer's 
promise to make good certain defects in the work, which he had failed to 
do, though the endorsee had notice of these facts before he took the bill 
Abthubs vs. Hart, 17 HonjoarXs Reports, 6. 

899. A bona fide holder of a bill may write over a blank endorsement 
an order to pay to a particular person, before or after the institution of a 
•uit. Evans vs. Gbb, 11 Peters^ Reports^ 80. 
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900. An endorser is liable to an action for non-acceptance; going to 
trial on the merits is a waiver of a demurrer. Ibid* 

901. In tbo absence of anj special contract, the first accommodation 
endorser has no claim on the second for any part of the money paid by 
the former to take up the note. McDonald vb. Maorudeb^ 3 PeUfi Be- 
portSf 470. 

. 902. An accommodation endorser of a note, negotiable in the Bank of 
Alexandria, is, by force of the act of incorporation, liable to an action be- 
fore the maker has been sued, and though he be solvent. Yeaton vs. 
Bank of Alexandria, 5 CrancKs Reports^ 49. 

903. A parol promise to accept a particular bill, made to the payee, 
for a valuable consideration, moving from him to the drawee, binds the 
promissor, whether the bill had been drawn when the promise was made 
or not It is an original promise, and not within the statute of fraads. 
TowNSLET V8. SuMRALL^ 2 Peieri EeportSy 170. 

904. The facts that the payee knew the drawer had no funds in the 
hand^ of the drawee, and intended to apply the bill to pay a debt for 
which the drawer was also liable, do not affect the case. ibid. 



905. A promise to accept, to amount to an acceptapce, mus^ ^pplj ^ 
the particular bill alleged to be accepted, and describe it in terms not to 
be mistaken. Boycr vs. Edwards, 4 Peters' Reports^ 111. 

906« A general authority to draw cannot be treated as accepting the 
bills drawn under such authority ; it must be declared on as a promise 
to accept by the promissee, or the party taking the bills on the faith of 
it Ibid. 

907. The drawee is liable only for the rate of interest fixed by the law 
of the place on which the bill is drawn. Ibid* 

908. A factor, who has accepted a bill drawn by his principal and an 
accommodation drawer, and has funds of the principal in his hands, when 
the bill comes to maturity, is bound to apply those fbnds to pay that bill 
He cannot sue the drawers and maintain that he applied those funds to 
pay a bill subsequently drawn by the principal alone. Brauder v*. 
Phillips, 16 Peters^ Reports^ 121. 

909. An endorser of a note, intended to guarantee a bill of exchange, 
cannot avail himself of want of notice to the drawer of the bill. 2 ^010- 
ard's Reports^ 467. 

910. An endorser who has settled with the maker, and discharged him 
from payment, is not entitled to notice of non-payment Burxb vs* 
McKay, 2 Howard's Reports, 66. 

911. In an action by an endorsee against the maker of a promissory 
note, evidence that the defendant acknowledged his indebtedness to the 
plaintiff on the notes, is admissible to prove his signature, as well as the 
genuineness of the endorsements. McNeil t^^. Holbrook, 12 PeUri 
Reports, 84. 
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912. In an action a^inst the maker of a note, payable at a particular 
time and place, a demand need not be averred or proved ; if the maker 
was ready, and offered at the time and place to pay, it is matter of de- 
fence to be pleaded and proved by him. Wallack vs. MoConnell, 13 
Peters^ Reports^ 136. 

913. A letter, written within a reasonable time before and after the 
date of a bill of exchange, describing it in terms not to be mistaken, and 
promising to accept it, is, if shown to the person who afterwards takes 
the bill on the credit of the letter, a virtual acceptance, binding the per- 
son who makes the promise. Coolidos vs, Payson, 2 WheaMe JSe- 
ports, 66, ^ 

914. The case of Coolidgk vs, Payson (2 Wlieaton^s Reports j 66) re- 
viewed, and the rule confirmed, that a promise to accept, to amount to an 
acceptance, can be by a letter written within a reasonable time before or 
after the date of the bill, describing it in terms not to be mistaken/ 
promising to accept it, and shown to the person who afterwards takes the 
bill on the credit of the letter. Sohimmklpennick vs» Bayard, 2 Peters* 
Reports, 264 

915. The following undertaking of the endorser of a promissory note— * 
" I do request that hereafter any notes that may fall due in the Union 
Bank, in which I am or may be endorser, shall not be protested, as I will 
Consider myself bound in the same manner as if the said notes had been 
or should be legally protested" — held to be a waiver of deniand and no- 
tice, both parties having had a course of dealing founded on that con-* 
Btruction. Union Bans: vs, Hyde, 6 WkeatorCs Reports, 672. 

916. If an endorser, who has not been duly notified, unconditionally 
promise to pay the note, with a knowledge of all material facts, it is not 
necessary to prove notice or demand ; but saying he knew the maker had 
not paid it, and was not to pay it, that it belonged to himself alone to pay 
it, is not sufficient, unless the endorser knew there had been no demand, 
and that so he was discharged. Thornton vs. Wynn, 12 Wheaton\s 
Reports, 183. * 

917. With some exceptions, notice of the dishonor of a bill need not 
be given to a drawer who had no funds in the hands of the drawee, or 
any right tb draw. Dickens vs, Beal, 10 Peters^ Reports, 572. 

918. A drawer had funds in the hands of the acceptor when the ac- 
ceptance was made, but withdrew them, under an agreement to provide 
other funds before the maturity of the bill ; if the drawer failed to keep 
this agreement he was not entitled to notice of the dishbnor of the bill, 
for he had no right to expect it would be paid. Rhett vs, Poe, 2 How- 
ard's Reports, 457. 

919. If the holder of a bill is unable, by due diligence, to ascertain the 
residence of the drawer, he is excused from giving him notice of the dis- 
honor of the bill. Ihid, 
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920. Notice left at the store of a son of the endorser, n^o resided in 
the same building, but had a usnal place of basiness elsewhere; is not 
safficient BanI of thk XJvitbd States vb. Corcorait, 3 Peters^ ReporU^ 
121. 

921. Notice to an endorser, left with a fellow boarder, at a private 
boarding-honse where the endorser lodged, he bfeing absent, is sufficient 
Bavk of TBS Unitro States vs. Hatch, 6 Peter^ Reports^ 250. 

022. If notice has not been left with an endorser, or at his place of re-' 
sidence or business, or deposited in the post for him, the evidence that it 
daly reached him should be clear and direct. The interests of commerce 
forbid a depar^re from the settled rules as to notice, by leaving juries 
to find actual notice upon loose and indeterminate evidence. Bank of 
THE United States vs. Corcoran, 2 Peters^ Reports^ 121. 

023. Testimony, 1>7 a notary, that he sent the notice, is admissible, 
without producing a copy of the notice or proving its contents. Dickens 
vs. Bbal, 10 PeUrff Reports^ 572. 

924. The holder may either prove the use of due diligence to give no- 
tice, or that notice was, in fact, received by the drawer in due season. 
Ibid. 

925. Evidence of the routes and course of the post jdaj be admissible 
upon either of these questions. Ibid. 

926. Where the holder of a bill inquired of a person trading in a par- 
ticnlar place, if he knew where an endorser resided, and he replied that 
he resided at that place where he traded, and it did not appear that the 
holder had any better means of knowledge, it was held^ he had used 
due diligence to ascertain the place of abode of such endorser, and that 
a notice put into the post-ofBce, directed to him there, was sufficient 
Lambert vs. Gbisslin, 9 Howards RepwU^ 552. 

927. After due diligence has been used, and notice sent accordingly, 
the holder is not obliged to give any further notice, though he should af- 
terwards discover that the notice was directed to a place \vhere the en- 
dorser did not reside. Ibid. ^ 

928. There is no absolute obligation incumbent on the notary, who 
does not know the residence of an endorser, to inquire of the holder of 
the note. It depends on the circumstances, the question being whether 
due diligence has bden used to discover his residence. Karris v«. 
Robinson, 4 Howards Reports^ 336. 

929. A notary called at the dwelling-house of an endorser, who usually 
resided in the same town where a note was payable and the holder re- 
sided, to give notice of its dishonor. He found the door locked, and, on 
inquiry of the nearest resident, was informed the endorser and his family 
had left town on a visit Held^ this complied with the obligation of the 
holder as to notice. Wiluams vs. Bank of tbb United Stated, 2 Pe- 
ters* Reports^ 96. 

930. An endorser resided in the country, two or three miles from the 
town of Georgetown, where the note was payable, and was in tl\e habit 
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of receiving his letters at the post-office of that. place. Jffeld f thai a 
notice put into that post-office, and directed to him at Georgetown, was 
sufficient. Bank of Columbia vs, Lawrence, 1 Peters* Reports, 578. 

931. Where a note is sent by the endorsee to the bank at which it is 
payable, for collection, and the endorser lives in the same town in which 
the bank is established^ notice mnst be given to him personally, or left 
at his dwelling. It is not sufficient to place it in the post-office. Bow- 
line V8. Harbison, 6 Howard's Heports, 248. 

932. A notice to an endorser may be given by any agent of the holder, 
and a notary who has possession of the note is presumed to be such 
agent. Harris vs, Robinson, 4 Howards Reports, 336. 

933. If an endorser is in the habit of receiving his letters at either one 
of three post-offices, a notice directed to him at either, and sent by mail, 
is sufficient. Bank of the United States vs. Oarnbal, 2 Peters' 
Reports, 543. , 

934. Where bills were dated at a particular place, it is due diligence 
to direct the notice there, in the absence of all khowledge by the holder 
or the notary that it is not the residence of the drawer. Dickens vs, 
Ceal, 10 Peters^ Reports, 572. 

935. Such a notice need not declare that a demand was made on the 
maker at the place where the note was ihade payable. It is enough if it 
states a demand on the maker without showing where it was made. 
11 WheaUmU Reports, 431. 

936. Where the second day of grac.e falls on Saturday, it is the last 
day of grace ; and notice of non-payment given to the drawer of a bill 
on that day, after a demand upon the acceptor on the same day, after 
business hours, is sufficient to charge the drawer. Bussabd vs. Lev- 
ering, 6 WheatorCs Reports, 102. 

937. Notice to the drawer, by putting the same into the post office, 
where the persons live in different places, is good. Ibid, 

938. After demand upon the maker of a note, on the third day of 
grace, notice to the endorser on the same day is sufficient by the general 
law-merchant. Lindenberger vs. Be all, 6 Wheaton^s Reports, 104. 

939. Evidence of a letter, containing notice, having been put into the 
post-office, directed to the endorser, at his place of residence, is sufficient 
proof of the notice to be left to the jury, and it is unnecessary to give 
notice to the defendant to produce the letter before such evidence can 
be admitted.* Ibid, 

940. Notice se^ by mail, the next day after the dishonor of the noie, 
is in due time. Bank of Alexandria vs, Swann, 9 Peters^ Repqris, 33. 

941. If a bill has been duly presented for payment or acceptance, and 
the presentment noted, the protest may be drawn up afterwards, when 
convenient. Bailet vs, Dozisr, 6 Howards Reports, 23. 

942. Though a usage existed in the District of Columbia, and had 
been sanctioned by decisions of this court, not to demand payment of 
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notes discoanted by banks until the day after the third day of grace, 

et a note not discounted, and not within this usage, is governed by the 

aw-merchant. Cookendorfer vs, Preston, 4 Howard's Reports^ 317. . 

943. In a notice to an endorser, it is not necessary to name the holder. 
Mills vs, Bakk of the United States, 1 1 WheatovCs Reports, 431. 

944. A notice which states the demand and dishonor of a note, and 
that it comes from the holder or his agent, is sufficient, without stating 
in terms that the holder looks to the endorser for payment. Bane of 
THE United States f «. Garneal, 2 Peters^ Reports, 643. 

945. A note for 11,400, but having the figures 1 1,46 7 in the margin, 
was described in the notice to the endorser as a note for $1,467. The 
parties and the date were correctly named. It was the only note of that 
maker and endorser in the bank which was described as the holder. 
Held J that the variance was not material Bank of Alexandria vs. 
SwANN, 9 Peters^ Reports, 33. 

946. A variance between the note and its description in the notice is 
not fatal, unless it render the notice insufficient to apprise the endorser * 
what notice is referred to. Mills vs. Bank of the United States. 11 
WheatorCs Reports, 431. * 

947. Demand on the maker of a note, payable at a bank, need not be 
averred or proved. Failure to make the demand and damage therefrom 
is matter of defence. Brabston vs. Gibson, 9 Howard's Reports, 263. 

948. On a note payable at and owned by a bank, no formal demand 
of payment is necessary. It is sufficient if the note is at the bank, and 
remains unpaid at the expiration of business hours. Bank of the 
United States vs. Carnbal, 2 Peters* Reports, 643. 

949. It is sufficient evidence of a demand of payment of a note made 
payable at a particular bank, that the note was at the bank, was its 
property, and was unpaid at maturity. Fullerton vs. Bank of the 
United States, 1 Peters* Reports, 604. 

960. In an action against an endorser, on a note payable at a par- 
ticular bank, the bank not beiug the holder, an averment of a demand at 
that bank is indispensable. Bank of the United States vs, Smi^h, 11 
Wheaton^s Reports, l7l. 

961. But if the bank is the holder, an allegation that the note was 
presented to the maker and payment refused, under which competent 
evidence of a demand was introduced at the trial without objection, is so 
far sufficient that the judgment will not be reversed. Ibid. ^ 

962. A protest. of a bill, payable at and held by a bank, need not 
state to what officer it was presented, or who repliedlfcit would not be 
paid. A statement that it was presented at the bank, and payment re- 
fused, is sufficient. Hildeburn vs. Turner, 6 Hotmrd^s Reports, 69. 

953. It is not necessary in Mississippi, or by the general law-merchant, 
that a promissory note should be protested by a notary, or that he should 
give the notices of the dishonor. Burke vs,'MloKay,'2 Howards Re' 
ports, 66. 
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954. To charge one who endorses a promissory note for the accommo- 
dation of the maker, a demand on the maker and notice to the endorser 
are necessary. Frbnoh's Ezbcutriz vs. Bank of Columbia* 4 OranoKs 
BeporU^ 141. 

955. A demand of payment of a promissory note mast be made of the 
maker, on the last day of grace ; and where the endorser resides in a dif- 
ferent place, notice of the default of the maker should be put into the 
post-omce early enoagh to be sent by the mail of the succeeding day. 
Lenox v9. Roberts, 2 Wheaton^s Reports^ 373. 

956. Where the maker of a note, within ten days before it became pay- 
able, had removed into another jurisdiction without the knowledge of the 
holder, a presentment at his last place of abede in the jurisdiction was 
held sufficient McGruder v9* Bank of Washington, 9 WhMLUmU Be- 
partSf 598. 

957. Though the maker of a note be dead, and the endorser be his ad- 
ministrator, a demand on him as administrator, and notice to him as en- 
dorser, are necessary to charge him as endorser. Maoruder vs. Union 
Bank of Georgetown, 3 Peters' Reports, 87. 

958. But where the note is given with full knowledge of the extent of 
the encunibrance, and the party thus consents to receive the title, its de- 
fect is no legal bar to an action bn the note. 2 Wheaton^s Reports, 13. 

959. Any partial defect in the title or the deed is not inquirable 
into by a court of law, in an action on the note ; but the party must seek 
relief in Chancery. Ibid. 

960. A notary must present the bill to the acceptor, when he demands 
the payment thereof; and a protest which states only that payment was 
demanded, is not admissible in evidence to prove presentment of the bilL 
This rule of the law-merchant exists in Louisiana. Mussen ve. Lake, 4 
Howard's Reports, 262. 

961. A mistake in the christian name of tne acceptor, in a copy of a 
bill of exchange inserted in the protest, the other descriptive particulars 
being sufficient to identify the bill, does not vitiate the protest Dennis- 
TOUN vs, Stewart, 17 ffoward's Reports, 606. 

962. No protest of a promissory note is necessary, by the common law. 
Young vs. Brtan, 6 Wheaton^s Reports, 146. 

963. A protest of an inland bill or promissory note, is not necessary, 
nor is it evidence of the facts stated in it Union Bank vs, Htde. 6 
WheatorCs Reports, 572. 

964. When the action is founded on non-payment of bills of exchange, 
it is not necessarv" to . produce protests for non-acceptance. Clarke vs. 
BusBSLL, 3 Dallas^ ^tports^Alb. ' 

965. If a drawee has been in the habit of receiving consignments from 
the drawer, and has an open account with him, he is not bound to accept 
a bill, though in fact drawn against a particular shipment, if the letter of 
advice merely directed him to charge the bill in account, and the state of 
the account was such that the drawee had no funds of the drawer. 1 Pe- 
Urs' Reports, 264. 
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966. An acceptor supra protest, for the honor of the endorser, may, on 
payment of the bill, recover of the endorser, though he accepted at the 
instance of the drawee, and as his agent, provided the endorser \& not 
damnified by this indirect mode of proceeding on the part of the drawee* 
KoNiQ V9. Batabd, 1 Peteri MeportSy 260. 

967. Under the Virginia act of 1*775, the actual consideration, though 
different from that stated on the face of the bill, governs, and the jury 
having found that to be such as to take the case out of the - statute, the 
statement on the face of the bill is immaterial Bbowk vs. Babby, 3 Dal- 
las' Beports, 3 

968. Although the consideration of a promissory note fail, by reason of 
the failure of the payee to perform his part of the agreement upon which 
it was given, yet, if a new agreement as a substitute for the old one be 
enterea into between the original parties to the note, this failure of the 
original consideration creates no equity in favor of the maker of the note 
against the endorsee, even in Virginia. Young vs» Grundy, 7 CrancKi 
Reports^ 548. 

969. Where a promissory note was given for the purchase of real pro- 
perty, heldy that the failure of consideration, through defect of title, must 
be total, in order to constitute a good defence to an action on the note. 
Gbejenlbaf vs. Cook, 2 Wheaton^s Reports^ 13. 

970. On the day when a bill was due, a notary went with itr several 
times to the office of the acceptors, but found the doors closed, and no 
person there to answer his demand. This was held a good demand, 
although one of the firm resided in the place. Wiseman vs Ohiafella, 
23 Koward^s Eeports^ 368. 

971. And a. protest stating the presentment as above, is prima fade 
evidence that it was made at the proper time of the day. Ibid, 

972. A presentment for payment, according to the law of the place 
where the bill is payable, is sufficient ; and as the above presentment was 
good according to the law of Louisiana, the notary making it was held 
guilty of no negligence. Ibid. 

973. The words " ne varietur,^^ written on a negotiable note by a notary, 
do not restrain its negotiability by the laws of Louisiana. Fleeeinsr vs. 
The Bank ov the United States, 8 Wkeaton^s Beports^ 338. 

974. A bill of exchange drawn in one State upon a person in another 
State, and payable in the latter State, is a foreign oill, within the meaning 
of the 11th section of the judiciary act. (1 Statutes at Larger 78.) And 
if its holder is competent to sue the defendant in % circuit court, it is of 
no importance that the original payee was not thus competent. Buck- 
NBR vs. Finlet, 2 Peters^ Reports^ 686. 

976. A bill of exchange drawn in Kentucky by one resident of that 
State on another resident there, but payable in New-Orleans, is a foreign 
bill, and the holder is entitled, by the law-merchant, to recover of the 
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drawer, after protest for non-payment, damages for re*6xchange ; the par- 
ties having liqnldated those damages, it was presumed they adopted the 
proper rate. Bank of thb United States vs, Daniel, 12 JPeters* Re- 
ports^ 32. 

976. The following paper — " No. 959. Mississippi Union Bank, Jack- 
son, (Miss.,) Fehmary 8th, 1840. I hereby certify that Hugh Short has 
deposited in this bank, payable twelve months from 1st May, 1839, with 
five per cent interest till dne, fifteen hundred dollars, for the use of Hen- 
BY MiLLEB, and payable only to his order, upon the return of this certifi- 
cate. $1,600. Wm. V. GrRAYSON, Cashier" — ^not being paid at maturity, 
and due demand made, and notice to an endorser having been given, 
held, that it was negotiable, and the endorser liable. MhiLEB v^. Aus- 
ten, 13 IToward'i Reports^ 218. 

977. Though one dealing with an agent is generally bound to know 
the extent of his powers, yet, if the principal has, by his acts or declara- 
tions, author^ed a third person to believe that the agent has power to 
draw, and such third person has taken the agent's bills, the principal can- 
not accept them for the honor of such third person. Sohimmelpsnnick 
M. Bayard, 1 Peters^ BeportSy 264. 

978. If drawees were bound in good faith' to accept, they cannot as- 
sume the position of acceptors 9upra protest, for the honor of an endorser. 
Ibid. 



XXIX. Decisions of the English Courts. 

979. If a promissory note, made payable to the order of A., is backed 
by B. with his name, at the request of A., and then she places her name 
on the back under B.'s, but afterwards erases her name and places it 
above B.'s ; this is not such an endorsement of the note by B. to A. as 
makes him liable as endorser to her. Leoaan vs. Kirkman, 6 Common 
Bench {New Series) Reports^ 929. 

980. Notice of dishonor by the maker of a promissory note having 
been omitted to be given to^the endorser, if he writes, in answer to an 
application for payment, pointing out the hopelessness of suing him, as 
he had nothing but 7^. ^d. a day, and saying, '' had circumstances been 
different, you may rest assured no application would have been needed," 
this is not evidence of waiver of notice. Ibid. 

981. Goods having been ordered by E., were invoiced to ** E. and Son," 
and a bill was drawn for the price on *<E. and Son." The bill was ac- 
cepted in the handwriting of the son, in name of *< E. and Son." The 
son was not a partner, and it was alleged that he accepted the bill only as 
his father's amanuensis. Held^ that if the son had so conducted himself 
that the drawer of the bill might reasonably have believed, and did be- 
lieve, that he was a partner, he was liable on the bill Ournbt vs. 
Evans, 3 ffurlstone dk Norman^s {English) ReportSj 122. 
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982. One Dalton, wanting money, he and the defendant applied to 
the plaintiff to draw a bill, to be accepted by Dalton, and endorsed by 
the defendant^ and the defendant promised the plaintiff that he shooM 
not be called upon. The jury found that Daltok and the defendant 
were both principals in the transaction. Held^ that the plaintiff baying 
paid the bill, was entitled to recover without proofs of a promise in 
writing under the statute of frauds, section 4. Batson v%, £[xNe, 4 EufV 
stone dt Norman's {English) Exchequer BeportSy 739. 

983. Action by a holder of a bill of exchange against the drawer. Plea, 
that the plaintiff, after endorsement to him by defendant, and while bolder, 
and without defendant's consent, agreed with K to give time to tbe ac- 
ceptor, in consideration that E. would see the bill paid ; and that plaintiff 
gave time accordingly; whereby plaintiff discharged defendant from pay- 
ment EL was not alleged to be a party to the bill. Held^ that tbe plea 
was bad, inasmuch as uie agreement to give time, not being with the 
principal debtor, but with a stranger, no party to the bill, did not dis- 
charge the defendant as surety. Fraser t^^. Jordan, 8 Ellis and Black- 
burners (Q. B.) Reports, 303. 

984. In an action on a promissory note, payable on demand, tbe de- 
fendant pleaded, as an equitable defence, that he signed the note only to 
secure a debt due from one b., (one of the makers,) to the plaintiffs, and 
that they, knowing this, without the defendant's consent, for a good con- 
sideration, agreed to give S. time for payment of the note, whereby tbe 
defendant had been damaged. The only evidence in support of the plea 
was, that S., the principal, had repeatedly prepaid the plaintiffs a certain 
sum, as interest, in order to obtain forbearance for successive periods of 
three months. Held^ that this evidence was insufficient to sustain the 
plea. Ratner vs, Fussey, 4 Hurlstone dt Norman's (English) Be^ 
ports, 861. 

986. A. obtained an advance of money from a loan society, upon the 
security of the joint and several promissory note of himself and tbe de- 
fendant, (who, to the knowledge and on the requirement of the society, 
signed the name as surety,) and of a bill of sale of A.'s furniture. Certain 
instalments of the note beinff in arrear, the lenders seized and sold the 
goods of A. under the bill oi sale, and afterwards sued the defendant for 
the balance. Held, that it was competent to the defendant to show, by 
way of equitable defence, that, but for the mismailagement of tbe pl^n- 
tiff 's agents, the goods of A. would have realized sufficient to satisfy the 
whole debt Mutu/l, &o., Assurance t;^. Sudlow. 5 Common Bench 
(New Series) Reports, 449. 

986. The holder of a bill of exchange, on the day after it became due, 
called at the office of J., the drawer, and on being told that he was en- 
gaged, wrote on a scrap of paper, and sent into him the following notice : 
*^B.'s acceptance to J., £500, due 12th January, is unpaid; payment to 
R. and Co. is requested before four o'clock." The clerk who took in the 
notice said : ^^ It should be attended to." Held, a sufficient notice of dis- 
honor. Paul vs, Joel, 3 HurhUme & Norman^s (English) Reports, 455, 
S. C, 4 Ibid, 369. 
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987. Also tbat, nnder the circnmstances, it was a question for the jury 
whether there was not a sufficient intimation that the bill was dishonored. 
Ihid. 

988. One who endorses a bill as surety is entitled to notice of its dis- 
honor, although it be given for the purpose of raising funds for a company 
in which he (as well as the holder of it) is a shareholder. Maltass vs. 
SiDDLE, 6 Common Bench (New Series) Reports^ 494. 

989. The court refused to refer an action upon bills of exchange to the 
master, under the compulsory clauses of the common law procedure act, 
1864. Pell AT vs. Marewick, 3 Common Bench {New Series) Reports j 760, 

990. To an action by endorsees against the drawers, the court refused 
to allow, as an equitable defence, a plea that a debt was due to the plain- 
tiffs from a public company, which had professed to assign its business 
and obligations to the defendants ; that the bill was afterwards given by 
the defendants in consideration of that debt, and upon the supposition 
that the assignment was legal and valid, whereas it proved to be illegal 
and void, the proposed plea affording no defence to the action, either legal 
or equitable. Balfour vs. Sea, <&;c, Assurance Oompant, 3 Commxm 
Bench {New Series) Reports^ 300. 

991. The court refused to allow a defendant to plead to an action 
against him as acceptor of a bill of exchange, that the bill was a renewal 
of a former bill, which had been accepted upon a direct understanding 
that it was to be renewed from time to time, until the defendant should 
be of ability to meet it, he paying, in the mean time, interest at ten per 
cent. ; that the defendant had sJways performed his part of the agreement, 
but that the plaintiff had refused to renew the bill upon application for 
that purpose, although he well knew that the defendant was not of ability 
to pay it. Flight vs. Gray, 3 Common Bench {New Series) Reports, 320. 

992. The authority given By a blank acceptance to fill it up for the 
amount which the stamp will cover, is not lost merely because the drawer, 
by mistake, ante-dates the instrument a whole year, even although it is 
made payable some time after date ^ and if the period has in fact elapsed, 
from the time of the completion of the instrument, an action may be main- 
tained on it, and the variance will be amendable. Armfield vs. Allport. 
3 Hurlstone <& Norman^ s {English) Reports, 911. 

• 

993. An instrument drawn in the form of a biU, payable to bearer, even 
if accepted in blank, and afterwards filled up by the drawer, may be de- 
clared upon by the endorsee, as a promissory note made by the drawer, 

^and endorsed by the drawee. 4 At all events, the variance, if any, will be 
lamendable. Ibid. 

994. Where a bill is drawn for a given sum, " with interest at ten per 
cent, per annum," the drawer, on default of the acceptor, is liable for in- 
terest at ten per cent, after the maturity of the bill, and nn+ire of the dis- 
honor. Kbenb vs. Kebnb, 3 Common Bench {New Scri< ) L^eports^ 144. . 
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905* A declaration on a*bill of exchange against the acceptor, allegecl 
an endorsement by the drawer to the H. Company, and by the company 
to the plaintiff. Flea, traversing the endorsement by the company, it 
was proved that the bill had beeb endorsed in blank by the drawers, and 
afterwards delivered by them to the company. It was endorsed by two 
directors " per proc. of the company" to the plaintiff. By the deed of 
settlement, and resolutions which were duly registered, the directors bad 
no power to endorse the bill. Heldj that whether or not the company 
was bound, the endorsement being sufficient to transfer the property, and 
right of suit on the bill, the allegation in the declaration was proved. 
Smith vs. Johnson, 3 HurUtone <& KormatCs {English) BeportSy 222. 

996. Action by endorsee against drawer of a bill of exchange. Plea, 
that the defendant endorsed the bill, and delivered it to W. to get dis- 
counted for the defendant, and pay him the proceeds; that the bill was 
never discounted for the defendant, nor was there any consideration for 
his endorsing it, or paying the amount thereof, and W., in fraud of the 
defendant, endorsed the bill to the plaintiff without consideration. At 
the trial the defendant proved that he endorsed the bill in blank, and de- 
livered it to W. to get discounted for him, which W. promised to do, and 
bring him the money on the following morning. W. took away the bill, 
but never returned, and the defendant heard no more of it until payment 
was demanded by the plaintiff's attorney. Held, sufficient evidence of 
illegality to cast on the plaintiff the onus of proving consideration. Hall 
vs. Feathsrstone, 3 HurlsUme db Kormanrs {EnglisK) Reports^ 284. 

997, To a declaration by endorsee against acceptor of a bill of ex- 
change for £300, the defendant pleaded, as to £272 2 shillings and seven 
pence, that before the endorsement or -acceptance he applied to the 
drawer to advance him £300, which the drawer agreed to do, on his de- 
positing certain canvas with him and accepting the bill, the drawer to 
have powpr of selling the canvas and apply mg the proceeds in payment 
of the bill, if not paid by the defendant when due ; that the bill was ac- 
cepted and the canvas deposited on the t^nds aforesaid ; that afber the 
bill was due, the drawer sold the canvas, and received the proceeds, 
£272 28. 7d., and holds the same, and that the bill was endorsed by the 
drawer to the plaintiff after it became due, and subject to the equity of 
the proceeds of the sale of the canvas being applied to the payment of 
the bill, and without value. Meld, by the court of Exchequer Chamber, 
(affirming the judgment of the court of Exchequer,) that the plea was good. 
HoLMBB vs. EiDD, 8 Hurlstoue dt NormarCs {English) -BeportSf 891. 
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THE LAW OP USURY. 

DECISIONS OF THE COURTS OP THE SEVERAL STATES RELATING 

TO USURY. 

I. C onjutOTi u u T , V. Nkw-Hammhibb, IX. PsmreTLYAioA, 

II. Iluwoib, VI. New-Jebsby, X. Vioucozsrr, 

m. broiAHA, Vn. N«w-Tobk, XI. SxT^BiKB CoTjar,U. 8. 

IV. MAflaAOHiJSxns, Vni. Ohio, 

L Connecticut. 

1. A rail-road .company, by the authority of the legislature, issned 
bonds, payable at a fatnre time, with interest payable semi-annuaUy, at 
the rate of seven per cent. The bonds became due and remained unpaid. 
Heldf that the damages to which the holders were entitled for the deten- 
tion of the principal after ib became due, were to be estimated at the 
contract rate of seven per cent, and not at the legal rate of interest, six 

Kr cent Bsckwith vs. Trustees of Hartford, Fboyidsnob and 
SHKiLL Bail-Road, 29 Connecticut Reports^ 268, 



11. Illinois. 

* 2. It is an error to allow compound interest. Leonard vs. Adminis^ 
trator of Yillars, 23 Illinois BeporUy 871r. 

3. The interest laws of 1845 and 1849 are in pari materia^ and should 
be so construed as that both may stand. The latter allbws six instead of 
ten per cent, interest for money loaned, leaving the penalty provided in 
the fourth section of the former law in force, where more than ten per 
cent is reserved for money loaned. Einsst vs. Nislet et al,y 23 Illinois 
BeportSf 605. 

4. Where it is shown, under the act of 1849, that ten per cent has 
been reserved on a contract, 6ther than for loaned money, there is only 
a forfeiture of the over-charged interest Ibid. 

5. The defence of usury must be pleaded specially, otherwise it will 
be held to be waived. Smith vs. Whitaker, 23 Illinois Reports^ 867. 

6. Where it appears that A. and others gave their note to B., to sat- 
isfy a debt due from C, and that the note was usurious, any pretence that 
it was otherwise will not avail the payee. Nxosbbson et aU vs. Bab- 
cock, 23 Illinois B^ports^ 56L 
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m. Indiana* 

7. A clAnse in the charter of a corporation authorizing the company 
to borrow money '' on snch terms as might be agreed npon between the 
parties," empowers them to borrow at a rate of interest beyond that 
established by the general law. Morrison vs. The Eaton, &c., Rail- 
KoAD Company, 14 Tanner*8 (Indiana) Reports^ 110. 

8. A tender of the simple value of a specific article, after failure to de- 
liver, is not sufficient ; interest to the time of the tender should be in- 
cluded. Hamar v8, Dimmick, 4 TanTier'i (Indiana) Reports^ 106. 

9. A. sold to B. two bonds of the Cincinnati and Chicago Rail-Boad 
Company, of |500 each, payable on the first of May, 1859, at Cincinnati, 
in the State of Ohio, to John McLean, a citizen of that place, with ten 
per cent interest ; which, by the law of that State, was a legal rate of in- 
terest A. guaranteed to B. the payment of the bonds according to their 
tenor. Subsequently, and before tne maturity of the bonds, A took them 
up, substituting his own agreement to pay to B. the principal and interest 
of the bonds, as by his guaranty he was alrdl&dy bound to do in case of 
default by the company. Heldj that the bonds, being payable in Ohio, 
are, at common law, to be regarded as made in that State ; and that our 
statute, which provides that rail-road companies may dispose of their 
bonds at such rate of interest as is allowed by the laws of the State 
where such contract is made, (Revised Statutes^ 1852, vol. 1, page 417,) 
has not changed this rule as to ndl-road companies. Butler et al, vs, 
Edgsrton, 14 Tanner* 8 (Indiana) Reports, 15. 

• 

10. The reservation of ten per cent interest on the bonds, being valid 
and not usurious by the laws of Ohio, the guaranty of A. was also valid ; 
and the agreement sued on being merely substituted as a security, was 
not tainted with usury. Ibid, 

11. In reality, the instrument sued on amounts only to an agreement 
to pay a given sum of money, being the amount of the nrincipal and 
interest of the bonds. Ibid. 

12. Our statute fixing the legal rate of interest, &c., (1 Revised Stat- 
uieSy 1852, pages 343, 344,) was not intended to inhibit a party from 
having two prices for his property — one a cash price, and the other a 
time price ; but if a price is agreed upon, and time is given, no greater 
rate of interest than the statute allows can legally be contracted for. 
BoRUM vs. FouTS et al., 14 Tanner^ s (Indiana) Reports, 50. 

13. Under our statute, usury or illegal interest mayezist without the 
actual loan of money. Ibid. 



Indiana, 815 

14. Whero a mortgagor appears to the action to foreclose, and pleads 
usury in the transaction, his vendee of the mortgaged premises, with his. 
consent, majr assume the same defence. Ibid, 

15. An amonnt added to a note, in consideration of forbearance, mnst 
be regarded as interest, though the parties may not so understand it. 
RsxD vs. Hblm, 14 Tanner's (Indiana) Beports, 428. 

16. An action of foreclosure will lie upon a mortgage for interest due 
npon the notes secured thereby, though no part of the principal is due. 
Smart vs. MoKay et al,, 16 ffarrisotvs (Indiana) Reports, 45. 

17. A. executed to B. his two promissory notes, "bearing ten per 
cent, interest yearly from date." After the death of A., his executors 
and the payees of the notes called upon two persons to compute the 
amount then due upon the notes, and the supposed balance having been 
ascertained, a part of the amAint was paia by the executors, and a note 
executed by them for Xhe residue. Suit by the executors, alleging a mis- 
take in the computation, and to recover an excess alleged to have been 
paid by them over the sum actually due. Held^ that a ^ilure to pay the 
interest annually, even if it could have been required before the notes fell 
due, did not authorize a compounding of the interest, unless an agree- 
ment had been made to pay interest on the interest Grimss v«. Blake, 
Executor, <kc., 16 Harrison^ s {Indiana) Reports, 160. 

18. Suit upon two notes, made in Ohio, and payable with ten per 
cent, interest. Judgment for the amount of the notes, with the stipu- 
lated interest. Held, that as the notes were payable generally, they were 
payable everywhere, and not specially at the place of residence^ of the 
makers. Ekgler et aL vs, Ellis et aL, 16 Harrison^ s (Indiana) Reports, 
475. 

19. If the notes wete payable in this State, they would still be good 
for the stipulated interest, unl^s that rate was prohibited by the law of 
Ohio, which was not made to appear. Ibid, 

• 

20. Where an answer, setting up usury, professes to answer the whole 
cause of action, when it in fact shows a bar to a part only, it is bad. 
Moorman et aL vs. Barton, 16 JSarrison's (Indiana) Reports, 39, 

21. Where a new contract is entered into for the payment of a prece- 
dent debt, upon which interest has accrued, and by the new contract 
usury is taken or reserved, the " principal" which the creditor may re- 
cover under our usury law (I Revised Statutes, section 4, page 344) is 
the amount of the principal of the precedent debt, with legal interest 
thereon, up to the time of making the usurious contract. Pratt et 
al.vs. Wallbridqb, 16 Harrison^ s (Indiana) Reports, 147. 

22. A plea setting up usury in the new contract, in bar not only of 
the illegal interest taken or reserved thereon, but of the legal interest 
which had accrued upon the precedent debt, is bad, because the facts 
are pleaded in bar of too much. lUd, 
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23. A plea of usury must specify the particulars of the contract upon 
which the usurious interest is alleged to have been taken or reserved. 
Enqlsr et al, v$, Collins, 16 Harrison^ a {Indiana) JReporU, 189. 

24. A plea of usury, which purports to answer the whole cause of 
action, when the facts pleaded are a bar to a part only of the claim^ is 
bad on demurrer. Moorman et aL v$. Barton, 16 RarrUofrCs {Ivdiawi) 
Reports^ 206. 

25. An i^eement to extend the time of payment of a promissory 
note, in consideration of usurious interest, is not binding, and will not 
discharge a surety. Brown vs. Harnxss, 16 Rarrisan^e (Indiana) Be- 
port8y 248. 

26. If the maker of a promissory note, tainted with usury, procures a 
third person to pay the note for him, and gives to such person a new 
note for the amount thus paid, he cannot, |n a suit upon such note, set 
up the usury in the original note. PsNCX vs. Christman, 14 Tanner^s 
(Indiana) BeporU^ 257. 



lY. MASSACHtlSlTTg. 

2?. In an action for the balance of a legacy, the amount due is to be 
stated by making annual rests, adding the interest each year to the prin- 
cipal, and deducting the payments made during the year, and making 
the residue a new capital. Millxr v$. Congdon, 14 Gray^e {Maisachu- 
eetts) SeportSf 114. • 



Nxw-Hamfsbirn. 

28. Where the defendant pleaded usury, and prayed a deduction of 
three times the amount, in the mode prescribed by the statute, and upon 
a denial of all usury by the plaintiff under oath, judgment was rendered 
against the defendant. JTe^a, that this finding was conclusive upon the 
fact of usury, and that it was not open to the defendant to prove it upon 
the general issue, to show want of consideration to the extent of the un- 
lawful interest Divoll ve, Atwood, 4 ChandUr^s (New^Hampehirt) Be- 
portSf 443. 

29. In a writ of entry on a mortgage, the defendant may reduce the 
amount of the conditional judgment by a deduction of three times the 
unlawful interest reserved or taken. Ibtd, 

80. His plea in such case may be with a general verification, with a 
view to an issue as at common law ; or with a special verification under 
the statute, in which case the oath of the defendant must be tendered. 
Ibid. 
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31. A replication to sncb plea, setting oat a suit upon the notes secured 
hj the same mortgage, a plea of usury under the statute, a denial of 
the usury by the plaintiff, verified by his oath, and a judgment against 
the defendant upon the plea, is good, as showing the matter to be resjudi- 
€ata ; but without an allegation of such judgment, the plea is bad« Md^ 



YL New-Jbbset. 

32. The true rule of calculating interest where partial payments have 
been made, is to cast the interest on the principal to the time of the first 
payment ; and if the payment equals, or is greater than the interest, de- 
duct the payment ^ if the payment does not equal the interest, it is not to 
be credited until, with future payments, it equals or exceeds the interest 
then due. Baexb vs, Baksb, 4 Dutcher^s Reports^ 13. * 

33. K an erroneous rule of computing interest is adopted, with the 
"knowledge and consent of the parties, although adopted ignorantly, it is 
a mistake in law ; but if there is nustake in the calculation, it is a mistake 
offact. Ibid 



Vn. Nkw-Yoek. 

34. Jt seems, that the mere fact, that on a contract for ihe sale of land> 
a higher than l^e legal rat^ of interest is reserved upon the deferred pay^ 
znents, does not render the transaction usurious. Cutlbb vs, WaiaHT, 
8 Smith's (NevhTork) BeporU, 472. 



VIIL Ohio. 

35. Where, at the time of the negotiation of a loan, there was an un- 
derstanding that usurious interest was to be paid annually in advance, in 
addition to the highest legal rate to be expressed in the note, and to be 
paid at the end of any year during which the loan continued, it being 
contemplated to continue the loan firom year to year, at the wish of the 
borrower, upon the terms stated ; but to secuje the loan, a note with 
sureties was given and received, which, though expressing the rate of in- 
terest, and that the interest was to be paid annually, was, in legal effect, 
payable immediately. Held, that the ^understanding of the parties was 
controlled by the terms of the note, and that the giving time afterwards, 
in pursuance of the understanding, was not giving time under an obliga- 
tory contract, and did not discharge the sureties. Jones et al, vs. Brown, 
11 Oritehjield's (Ohio)^ Reports, 601. See MgComb vs, EaTTRinoB, 14 
Ohio Reports, 348, title « Banks." 
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IX. Penhbylvania, 

36. Where the will, creating a trust, made it the duty of the trustee 
to invest the surplns of unexpended income, the trustee will be surcharged 
with interest on the amount, though so small as to make investment diffi- 
cult McCausland'b Appeal, Wright^ s Reports^ 466. 

37. A trustee is liable for interest on moneys received by him, and 
which he neither invested nor paid over, in compliance with the duties 
of his trust. Ibid* * 



X. Vermont. 

38. Payments of usurious interest, eo nomine^ for the loan of money 
represented by a note, which in itself contains no usury, can be recovered 
back by the party making them, whether the note is paid in full or not; 
and the fact that such payments have been made by the principal will not 
avail the surety as a defence pro tanto^ in an action on the note against 
him alone. Waed vs. Whitney, 3 Shato's { Vermont) Reports^ 89. 

39. The right to recover such usurious payments, or to have them 
applied as payments upon, or offsets to the note, is confined to the party 
who has paid the usury. Ibid. 

40. C. borrowed $1,500 of the orator, and gave him his note for the 
amount, with interest, and secured the same by mortgage. He paid the 
orator seven per cent, interest upon the note for several years, and the 
annual endorsements of these payments showed the anrount actually paid, 
and expressed them to be as and for each year's interest. In a petition 
for foreclosure of this mortgage against O. and a subsequent mortgagee, 
C. having, without consideration, released to the orator all claims of usa- 
rious interest paid by him, it was held^ that the subsequent mortgagee 
was not entitled to have the excess of such annual payments of interest, 
over six per cent., applied in reduction of the amount due upon the note. 
Churchill and Wife vs. Cole et a/., 3 Shaw's ( Vermont) Beport^^ 93. 



XI. Supreme Court of the United States. 

41. An agent who advances his money, at New-Orleans, upon an unde^ 
taking of his principal to replace it there, by accepting and paying bills 
drawn there by the agent, is liable to pay th» New-Orleans rate of inte^ 
est, if he dishonors the. bills. Lanussb vs. Babjubr, 3 Wheaton^s Re- 
ports^ 101. 

42. A contract for the loan of money, entered into in Rhode Island, is 
to be governed by the usury laws of that State, though security was 
agreed to be taken upon lands in Kentucky. De Wolf vs. Johnson, 10 
Wheaton^s Reports, 367. 

43. A contract tainted by usury, according to the laws of one State 
may be a valid basis for a new contract in another State. Ibid, 
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THE LAW RELATING TO NOTARIES PUBLIC. 

1. A notary public, ^bo nndertakes to protest a note and notify tbd 
parties for a compensation, is liable, if be negligently fails to give due 
legal notice. Bowling vs. Arthur, 34 Miisis8t2)pi (5 George) Beports, 41. 

2. If a notary, in taking tbe acknowledgment of a deed, neglect to state 
in bis certificate tbat tbe party was personally known to bim, or properly 
identified, be is guilty of gross negligence, for wbicb be, is responsible. 
FoGARTT v$, FiNLAT, 10 California Reports, 239. 

3. It is no excuse to bim tbat tbe blank certificate bad been partly 
filled up by tbe grantee^s attorney ; it is tbe duty of tbe notary to see to 
it, tbat tbe certificate is correct ; it is as faulty to sign witbout reading it, 
as to sign an incomplete one. Ihid, 

4. Tbe party is guilty of no negligence in not seeing to it tbat tbe cer- 
tificate is correct, as be bas a rigbt to rely on tbe professional skill and 
duty 01 tbe notary. Ihid. 

6. A notary's power to take and certify acknowledgments is derived 
solely from tbe statute, and is not ex officioy and, tbereiore, can be exer- 
cised on in strict conformity witb tbe statute. Bours vs. Zaohariah, 11 
California Reports, 281. 

6. To take and to certify tbe taking of an acknowledgment are parts 
of one transaction, to be completed at one time ; tberefore, tbe certificate 
cannot be subsequently altered or amended. Ihid. 

7. No demand is necessary to be made of a clerk for money wbicb be 
bas received officially, and is bound to pay over. Little vs. Richardson, 
6 Jones^ (North Carolina) Law Reports, 306. 

8. In cases wbere it is admissible to dispense witb personal service of a 
notice, tbe notice ongbt, in general, to be served in tbe form required for 
citation and otber analogous proceedings. ' McDermott vs. Cannon, 14 
Louisiana Annual Reports, 313. 

9. In computing tbe time of giving a notice, eitber tbe day of giving, 
or tbe day of tbe performance, is to be excluded. Mitchell vs. Wood- 
son, 37 Mississippi (8 George) Reports, 567. 

10. A publication once a week for one montb, means once a week, tbe 
first and last days, excluding' one and including tbe otber, to be a cale- 
dar montb apart Ihid. 

1 1. If tbe vendee be told by tbe vendor, just before tbe time for delivi 
ory, tbat tbe goods will not be delivered, because tbey bave been sold to 
another, no demand is necessary. Foster vs. Leeper> 29 Georgia Re^ 

jsoriSy 294, 



820 



The Law Relating to Notariee Public^ 



12. Notice to a broker who is employed to make sale of a clieck, that 
the paper of the maker of the check has laid over unpaid, is notice to the 
principal Bbowf v9, Montoomsbt, 20 New-York (6 Smith) Beporte^ 
287. 

13^ Although a party has notice of eircamatances, putting him upon 
inqmry, yet if he with due diligence inquires and becomes satisfied by 
evidence upon which a man may reasonaoly rely, that a fact does not ex- 
ist, then he is to be regarded Ks acting bona fide^ and without notice of | 
such fact HoTT vs, Sheldon, 3 BoswortKs {N. T.) Beporta, 267. 

14. Where one has notice of an opposing claim he is put upon in- 
quiry, and is presumed to have notice of every thing which a proper in- 

3uiry would have enabled him to discover. Blackwood v«. Joksb, 4 
'one^ (North Oarolina) JEquity Beports, 54. 

15. Notice to the attorney and agent of a party is notice to his princi- 
pal. Beed^s Appeal, 34 PenMylvania State BeportSy 207, Walker v9. 
Atbes, 1 Clarke's {Iowa) BeportSy 449. 

16. No demand on an agent is necessary, where the ground of action 
is the agent's breach of duty, by which less money came to his hands for 
the principal than otherwise would, and also for the failure of the former 
to pay over the money actually received. Dsver vs. Brance, 18 Texa;i 
B^forts, 615. 

17. An agreement to return a note, will, after a reasonable time, sup- 
port an action, without any demand or refixsal. Hsitlst vs. Bush, 33 
Alabama Beporte^ 636* 
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NEW USURY LAWS OF THE STATES. 



1. Maikc, 

2. Hkw-IIampbhibb, 
8. Ybbmont, 

4. Mabsacbubstts, 

5. Rhodk Island, 

6. goknkoticut, 

7. Nbw-York, 

8. Nb'W'Jkssxt, 

9. PlHXCBTLTiJIIA, 



10. Dklawakb, 

11. ma.btland, 

12. YlBQIKIA, 

18. NOBTTH CABOLIITA, 

14. South Cabolina, 
16« Obobqia, 

16. Alabama, 

17. Abkansab, 



18. Califobria, 

19. Flobida, 

20. Ilunois, 

21. iKDIAKA, 

22. Iowa, 

23. KBKTtrCKT, 

24. LOUIBIAKA, 

25. M1GB10A.N, 



26. MnnnesoTA, 
 27. M18SIB6IPP1, 
2S. MissouBi, 
29. Ohio, 

80. Orbqon, 

81. Tennibbbx, 

82. Tbxab, 

88. WisooMsnr. 



Maink. 



I. Interest, — ^The legal rate of interest in Maine is six per cent, and 
no higher rate is allowed on special contracts. (R. S. 322. Cap. 45, 
sec. 2.) 

IT. Penalty/ for Violation of the Usury Laws. — Excess of interest not 
recoverable, nor costs where excess of interest has been taken ; but the 
defendant m^y recover costs of the -party taking the excess. Excess of 
interest may be recovered back by the party having paid it The pro- 
visions do not extend to bona fide holders of negotiable paper for valae 
without notice. (R. S. 323. Cap. 45, sees. 2 and 3. Laws of 1862, 
ch. 136.) 

III. Damages on Bills, — ^The damages on bills of exchange negotiated 
in Maine, payable in other States, and returned under protest,, are as fol- 
lows : (R. S. 519. Cap. 82, sec. 35 :) 

1. New-llampshire, Vermont, Massachusetts, Rhode Island, Connecticut, 

New-York, 3 per cent 

2. New-Jersey, Pennsylvania, Delaware, Maryland, Virginia, District of 

Columbia, South Carolina, Georgia, 6 per cent 

3. All others, namely. North Carolina, Alabama, Arkansas, Florida, Illi- 

nois, Indiana, Iowa, Kentucky, Louisiana, Michigan, Mississippi, Mis- 
souri, Ohio, Tennessee, Texas, Wisconsin, California, .... 9 per cent 

IV. Sight Bills, — Grace is allowed on bills, drafts, checks, &c., pay- 
able in this State at a future day or at sight^ but not on those payable on 
demands (R. S. 264.) 

Decisions, 

The legislature of a State may conBtitutionally impose a tax on the capital stock, 
(fee, of a bank previously incorporated by it, unless the right has been expressly 
relinquished. Portland Bank v& Apthorp, 12 Mass. 262; Providence Bank vs, Bil- 
lings, 4 Pet. 614 ; Judson vs. State, Minor, 160. 

When the interest on a note is payable annually, so much as has accrued more 
than six years before the commencement of an action thereon, will be barred by the 
statute 01 limitations, if the note be not witnessed, though the note being payable 
on time, be recoverable, with the interest which has become due within six years. 
5 Green R. 81. 

The law does not authorize the recovery of interest upon interest, though a prom- 
issory note is made payable with interest annually; (7 Green B. 48 ) but the taking 
compound interest is not usury. 1 Fairfield's B. 816. 
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II. Nbw-Hamp8hibe. 

Interest. — The legal rate of interest in New-Hampshire is six per 
cent., and no more is allowed on contracts, direct or indirect 

II. Penalty for Violation of the Usury Zaws. — ^The person receiving 
interest at a higher than the legal rate, shall forfeit for every such offence 
three times the sum so receiyed. 

ni. Damages on Bills. — No statute in force in New-Hampshire. 

rV. Foreign Bills. — No statute in force in New-Hampshire allowing 
damages on foreign bills returned under protest. 

V. Sight Bills. — ^No bill of exchange, negotiable promissory note, 
order, or drafb, except such as are payable on demand, shall be payable 
until days of grace have been allowed thereon, unless it appear in the 
instrument that it was the intention of tlfe parties that days of grace 
should not be allowed. (Revised St. 389, § 10.) 

Decisions, 

A protest by a notary at the place of payment^ duly authenticated, is the regolir 
evidence of the dishonor of a foreign bill ; bat a protest is not competent eyidenoe 
of the dishonor of an inland bill of exchange. 9 N. H. R. 658. 

The dishonor of a promissory note need not be proved by a protest, even if the 
maker and indorser reside in different governments. 10 N. H. B. 626. 

JrUerest — Any interest on money lent was, at common law, unlawful ; but that 
doctrine has never been adapted here, and no rate of interest is unlawful here at 
common law unless so great as to be unconscionable. 2 N. H. R. 42. 

When a promissory note has been paid and discharged, it ceases to be negotiable- 

2 N. H. B. 212 ; 6 ib. 63. The principle of the case in 2 K. H. B. 212 is to be re- 
strained to cases where the party to the bill or note is prejudiced by a subsequent 
transfer. 1 N. H. B. 202. But the note ceases to be negotiable, except againsi 
those by whom a new indorsement has been made, and those who are bound to paj 
at all events. Ibid. 

A promissory note imports a consideration until the contraiy appears (6 N. H. B 
611); and the acknowledgment of value received in a note not negotiable is primO' 
focit evidence of a consideration. 5 N. H. B. 315. 

The time when a note payable on demand shall be considered as dishonored 
depends on the circumstances of the case ; but in general it will be considered so ir 
ten months from its date (5 N. H. B. 159) ; and a note indorsed four months and twen* 
ty-two days from its date was treated as dishonored. 6 N. H. B. 369. 

Although a note be payable at a particular time and place, no demand is neoes* 
sary at the time and place. 3 N. H. B. 333 ; 10 ib. 433. 

The want of a demand upon the maker may be excused by evidence of a diligent 
inquiry for him without success. 3 N. H. B. 346. 

A note payable on demand, with interest after six^ days, is payable on demand, 
and the words '* after sixty days" refer only to the interest. 6 N. H. B. 99. 

A note pavable on contingency, may be declared upon as a note strictly nego- 
tiable. 6 N. H. B. 315 ; 10 iU 447. 

A contract for t^ie delivery of specific articles can not be declared on as a bilL 

3 K H. B. 299. See also 5 ib. 316; 10 ib. 447. 

Bills drawn upon inhabitants of other States are foreign bills. 9 N. H. B. 558. 

A negotiable promissory note will not be a discharge of a preexisting debt, nn< 
less there be an express agreement to receive it as such in payment 10 N. H. B 
605 

If the holder of a note receive an acceptance, to be collected and applied in pay- 
ment, he must exercise reasonable diligence in the collection ; and if he does no^ 
his debt will be discharged. 8 N. H. B. 66. 
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m. Ybbmoxt, 

L Interest — ^The le^al rate of interest in Yermont is six per cent, 
and no higher rate of interest is allowed on special contracts, except 
upon railroad notes or bonds, which may bear seven per cent. 

IL Penalty for Violation of tke Usury Laws. — ThQ excess of interest 
received beyond six per cent, may be recovered by action of assumpsit. 

UL Damages on Bills of Exchange. — ^There is no statute in force in 
Yermont in reference to damages on protested bills of ei^change. 

IV. Foreign Bills,-^There is no statute in force in Vermont in refer- 
ence to damages on protested foreign bills of exchange. 

V. Sight Bills, — Grace is not allowed on bills, drafts, checks, Itc, 
payable at sight or on bills and notes made and payable within the 
state. (R. S. ixiii. § 1.) 

Revised Statutes, Qhap, Yd. 

fitaa L All Ji>0]s of ezichaDge, drafts, and promissory notes, ezecated in any 
other State^ and pajable in this State, and all such billa^ drafts, and notesi ezecated 
in this Stato^ and payable in any other State, shall be entitled to the nsaal mercan- 
tile privilege of three days' grace. 

Sbo. II. The provisions of the foregoing section shall not extend to any contract 
payable on demand, or in any way but in money. 

Sbo. IIL Whenever any bill or note, or other contract, not subject to grace shall 
fall due on the Sabbath, the same shall, for every purpose, be taken and considered 
as due on the Monday next following. 

No. XXIII . An Ad rtUeting to (he Time cf Pa/yment of BiJOs of Exchange, Drafts, 
Checks, amd Mies, * Approved November 6, 1850. Took effect January I, 1861. 

SEa 1. The provisions of the first section of the seventy-third chapter of the Be- 
yised Statutes shall not extend to any contract, made after this act shall take effect, 
payable at sight. 

Sbo. II. The following days, to wit, the first day of January, commonly called 
New Year's day; the fourth day of July; the twenty-fifth day of December, com- 
monly called Christmas ; and any day appointed or recommended by the Govemor 
of this State, or by the President of the United States, as a day of fast or thanks- 
giving, Bhskil for all purposes whatsoever, in regard tathe presenting for acceptance, 
or payment, and to the protesting and giving notice of the dishonor of bills of ex- 
change, drayfts^ checks, and promissory notes, made after this act shall take effect, be 
treated and considered as is the first day 'of the week, commonly called Sunday. 

Sec. III. Whenever any bill or note or other contract not subject to grace made 
after this act shall take effect, shall &11 due on either of the days designated by the 
second section of this act, the same shall for every purpose be taken and considered 
as due on the first day next following, which shall not be Sunday, or one of the 
days designated as aforesaid. 

Decisions, 

A note under seal becomes a specialty, and no action can be maintained npon it 
in the name of an indorsee. 1 D. Gh. 244. 

A promissory note, given and received in payment of an antecedent account, is a 
bar to an action on that account, whether the note be paid or not, if there be no 
fraud or deception in giving the note. 4 Yt, 549. 

Usury. — ^A hona-fide debt, or demand, contracted upon a legal consideration, is 
not destroyed by being mingled with an usurious transaction, or bemg made in whole 
or in part the consideration of an usurious contract 6 Yt. 651. 

The ii^solvency of the maker will not excuse the indorsee from giving notice tr 
the indorser. 2 Aik# 9. 
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TV, Massaohusstts. 

I. Interest.T^The legal rate of interest in Massaclmsetts is six per 
cent^ and no higher rate is allowed on special contracts. 

IL PeTudty for Violation of the Usury Laws, — Ifo contract for the 
ajment of money with interest greater than six per cent, shall be void ; 
nt in an action on such contract the defendant shall recover his full 

costs, and the plaintiff shall forfeit three-fold the amount of the whole 

interest reserved or taken. 

III. Damages on Bills of Exchange. — The damages on bills of ex- 
change negotiated in Massachusetts, payable in other States, and returned 
under protest, are as follows : 

1. Bills payable in Maine, New Hampshire, Vermont, Rhode Island, 
Connecticut, or New York, 2 per cent. 

2. Bills payable in New Jersey, Pennsylvania, Maryland, or Dela- 
ware, 3 per cent 

3. Bills payable in Virginia, District of Columbia, Ntrth CarWina, 
South Carolina, or Georgia. 4 per cent. 

4. Bills payable elsewhere within the United States or the Territo- 
ries, 5 per cent 

5. Bills for one hundred dollars or more, payable at any place in 
Massachusetts, not within seventy-five miles of the place where 
drawn, 1 per cent 

IV. Foreign Bills. — ^The damages on foreign bills of. exchange, re- 
turned under protest, are as follows : . 

1. Bills payable beyond the limits of the United States (excepting places 
in Africa, beyond t^e Cape of Good Hope, and places in Asia and the 
islands thereof) shall pay the current rate of exchange when due, and 
five per cent, additional. 

2. Bills payable at any place in Africa, beyond the Gape of Good Hope, 
or any place in Asia , or the islands thereof, shall pay damages, 20 
per cent 

V. Sight Bills. — ^Bills of exchspge, drafts, etc., payable at sight] or 
at a future day certain, within this State, are entitled to three days' 
grace. But not bills, notes, drafts, etc., payable on demand, 

VI. J^otes on Demand, — In order to charge an indorser, payment 
must be demanded within sixty days from its date, without grace, on any 
note payable on demand. 

Decisions and Statute, 

Interest is to be computed at the rate established by the law of the place ^ere 
the debt of which it is an incident is contracted and is to be paid. 9 Metcal^ 210. 

Money lent withoat any stipulation for interest does not necessarily draw interest 
until neglect or refusal of payment, after demand made, or some other default of the 
borrower. Ibid, 124. 

Whenever any bank shall charge or receive more than six per cent per amrain, 
and the existing rate of exchange, the Bank OommissionerB, upon information, shall 
report such £ict to the Treasurer, who shall forthwith prosecute said bai]()[.-^1840. 



DamagH on BUU^ 325 

Y. Rhodk Island. 

I. Interest. — ^The leffal rate of interest in Rhode Island is six per cent, 
and no higher rate is Slowed on special contracts. 

n. Penalty for Violation of the Usury Laws, — Forfeiture of the excess 
taken above six per cent. 

JIL Damages on Bills, — ^The damages on bills of exchange, payable in 
other States, and returned under protest, are uniformly 5 per cent. 

IV. Foreign Bills, — ^The damages on foreign biUs of exchange, returned 
under protest, are. .^ 10 per cent. 

V. Sight Bills, — ^By statute it is provided that " all bills of exchange 
drawn at sight, which shall be due and payable in this State, (Rhode 
Island,) shall be deemed to be due and payable on the day of presentation, 
without grace." 

Bemarks. 

If any action shall be brought upon any bond, mortgage, specialty, agreement, 
eontract^ promise or assurance whatever, which ahall be made within this State, and 
the defenuant shall allegei by a special plea, that a higher or greater interest than 
the rate aforesaid was taken, or was therein or thereby secured or agreed for, the 
eoart shall and may admit the defendant as a legal witness, upon the issue joined, 
and also, on motion of the plaintiff, admit such plaintiff as a legal witness m like 
manner ; and if on the whole evidenoe such agreement diall be found usurious, the 
plaintiff shall have judgment for the principal sum of money, or real value of the 
goods, wares or other commodity, with legal interest thereon, with costs. " Pro- 
▼idecl, always, that nothing in this act shall extend to the letting of cattle, or other 
usages of the like nature in practice among farmers, or to maritime contracts among 
merchants, as bottomry, insurance or course of exchange, as hath been heretofore 
accustomed." 

In an action for usury, the defendant may be kdmitted as a legal witness, upon 
issue joined io such action or suit, to testify relative to the nature and circumstances 
of such agreement, and on motion of the plaintiff, the court shall also admit him in 
like manner. Public Laws of R. J. 286. 

If any bank, or any officer of any bank, or any other person in behalf thereof, shaU 
directly or indirectly, knowingly demand or receive Irom the maker, endorser or 
holder of any promissory note or bill of exchange, or obligation of any description, 
for the payment of money at a future day, upon the discount thereof by or on ac- 
count of such bank, any greater interest or discount, under any form or pretence 
whatever, than at the rate of six per cent per annum, the officer or other person 
knowingly demanding or receiving m behiJi of such bank such excessive interest 
or discount, shall forfeit and pay for each offence the sum of five hundred dollars, to 
and for the tise of the State ; to be recovered by action of debt in the name of the 
General Treasurer, before any court proper to try the same ; Provided, however, that 
it ahall not be construed to be any violation hereof to demand or receive interest or 
discount for periods less than one year, at the rate of six per cent, for three hundred 
and mxty davjB ; Provided further, that nothing in this act shall prohibit any bank 
from demanding or receiving the existing rate of exchange on drafts, bills of ex- 
change, promissory notes, payable at other places than the town wherein the bank 
disconntmg the same shall be located. lb. 298. 

Damagee, — ^It shall be lawful for any person having a right to demand any sum 
of money upon a foreign protested 1)111 of exchange as aforesaid, to commence and 
prosecute an action for principal, damages, interest and charges of protest, against 
the drawers or endorsers, jointly or severally, or against either of them separately ; 
and judgment shall and may be given for such principal, damages and chaises, and 
interest upon such principal after the rate aforesaid, to the time of such judgment, 
together with costs of suit R. & 287. 
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VI, CoNWBCTioirr, 

L Interest, — The legal rate of interest in Connecticut is s)x per cent, 
and no higher rate is allowed on special contracts. Banks are forbidden, 
under penalty of $600, from taking directly or indirectly over 6 per cent. 
Law passed May, 1854. 

II. Penalty for Violation of the Usury Laws. — ^Forfeiture of all the 
interest received. In suits on usurious contracts, judgment is to be ren- 
dered for the amount lent, without interest. ^ 

in. Damages on Bills, — ^The damages on bills of exchange nego- 
tiated in Connecticut, payable in other States, and r^umed under pro- 
test, are as follows : 

1. Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, New 
York (interior), New Jersey, Pennsylvania, Delaware, Maryland, Vir- 
ginia, District of Columbia, 3 per cent. 

2. New York City, . 2 per cent. 

3. North Carolina, South Carolina, Georgia, and Ohio, . • 5 per cent. 

4. All the other States and Territories, • . . 8 per cent. 

rV. Foreign Bills, — ^There is no statute in force in Connecticut in 
references to damages on foreign bills of exchange. 

V. Sight Bills, — Grace is not allowed by statute or usage on checks, 
bills, etc., payable at sight. 

Decisions, 

Bias of Exchange and Promissory Notes, — Bills or notes^ to be negotiable, must 
be drawn payable to the payee ort)rder, or bearer, or to the order of the payee. 

By statute, notes to be negotiable must be for the payment of thirty-five dollais 
or upwards. 

A bill or note payable to a man's own order is payable to himself if he did not 
(Mrder it paid to any other. Hosmer, Oh. J., 4 Conn. B. 247. 

A parol acceptance is sufficient ; and this may be expressed or implied. Baldwini 
J,, 6 Day, 516. 

As between the original parties to a bill of exchange, the want of a oonsideia- 
tioD, total or partial, may be shown, and though a subsequent holder bona-fidOf and 
for value paid, shall not be affected by a want of consideration between the prior 
parties, yet if he received the bill without consideration, he is in privity with the first 
holder, and the want of consideration is equally provable and available against him. 
6 Conn. B. 621. 

If a partner of a firm draw a bill in his own name upon the firm of whidi he is 
a member, for the use of the partnership concern, it is in contemplation of law an ac- 
ceptance of the bill by the d^wer in behalf of the firm ; and the holder of the bill 
may sustain an action thereon against the firm as for a bill accepted. 6 Day, 511. 

An agreement to pay interest upon interest, which has become due^ is not usQ- 
riou& 11 Conn. B. 487. 

A parol promise to pay more than lawful interest, made at the giving of a note, 
and to induce the creditor to take it,^and which is part and parcel of the contract, 
will make the note usurious and void. 2 Root, 37. 

Where an instrument contaminated with usuiy is taken up, and a new one sub* 
■tituted by the parties to secure to the creditor the original debt, the substituted as 
well as the original security is usurious and void. 5 Conn. B. 154 And it makes 
no difference whether the party in whose name the substituted security is given was 
privy to, or ignorant o( the original corrupt agreement. Ibid. 
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Vn, Nkw York. 

L InUresL — ^The legal rate of interest in New York is Bsrss per cent^ and no 
higher rate is allowed on special contracts. 

n. Penalty for ViolaUon ofihe Usury Laws. — Forfeiture of the contract in civil 
actions. In criminal actions, a fine not exceeding one thousand dollars ; or impris* 
onment not exceeding six months ; or both. All bonds, bills, notes, assurances^ 
conyejances, all other contracts or securities whatsoever (except bottomry and 
respondentia bonds and contracts), and all deposits of goods, or other things whatso- 
ever, whereupon or whereby there shall be reserved or taken, or secured, or agreed 
to be reserved or taken, any greater sum, or greater value fi>r the loan or forbearance 
of any money, goods or other things in action than seven per cent, sh^ be void. 
(Bev. Stat. YoL XL, p. 182.) For the purpose of calculating interest, a month shall 
be considered the twelfth part of a year, and as consisting of thirty days; and inter- 
est for any number of days, less than a month, shall be estimated by the proportion 
w^hich such number of days shall bear to thirty. 

m. Damages on BiUs. — ^The damages on bills of exchange, negotiated in New 
ITork and payable in other States, and returned under protest for non-acceptance or 
non-payment, are as follows : 

1. Maine, New Hampshire, Yermont, Massachusetts, Bhode Islsnd, Oonnecticut, 

New Jersey, Pennsylvania^ Delaware, Maryland, Yirginia^ District of Columbia, 
and Ohio, 3 per cent. 

2. North Corolina, South Carolina, Georgia, Kentucky, and Tennessee, 5 " 

3. If drawn upon parties in any other State, 10 *' 

The following days, namely, the first day of January, commonly called New 
Year's da^; the fourth day of .Tuly; the twenty-fifth day of December, commonly 
called Christmas day ; and any day appointed or recommended by the Governor of 
the State, or the President of the United States, as a day of fkst or thanksgiving, 
ahall, for all purposes whatsoever, as regards the presenting for payment or accept- 
ance, and of the protesting and giving notice of the dishonor of bills of exchange, 
.bank checks and promissory notes, made after the passage of this act, be treated 
and considered as is the first day of the* week, commonly called Sunday. (1849, 
dL 261.) 

lY. Foreign BiUs. — The damages on foreign bills of exchange, returned under 
protebt, are .10 per cent 

Y. Sight BiUs, — Grace is not allowed by the banks of the city of New York and 
of the interior, upon bills, drafts, checks, Ac., payable ai sight. 

SigM BiUs, Act qf Aj^, IBS'?. 

SxonoN 1. All bills of exchange or drafts drawxi, payable at sight, at any place within this 
State, Shan be deemed due and payable on presentation, withont any days of grace being allowed 
tbereon. 

8x0. d. All checks, bills of exchange, or drafts, appearing on their face to hare been drawn npon 
axj bank or npon any banking association or inmyidnal banker, canying on banking basiness 
nnder the act to authorise the business of banking, which are on their face payable on any specified 
4Uty, or in any number of days after the date or right thereof, shall be deemed due and payable on 
the day mentioned for the payment of the same, without any days of grace being allowed, and it 
ahall not be necessary to protest the same for non-acceptance. . 

Ssa 8. Whenever the residence or place of business of the endorser <tf a promissory note, or 
of tile drawer or endorser of a check, draft, or bill of exchange, shall be in the dty or town, or 
irhenerer the city or town indicated under the endorsement or signature of such endorser or 
drawer, as his or her place of residenoot or whenever in the absence of such Tindicatton, the oi^ 
or town where such endorser or drawer, from the information obtained by diligent inquiry, u 
reputed to reside or hare a place of business, shall be the same city or town where sudi prom- 
iflsbry note, dieck, draft, or bul of exchange is payable or legally presented for payment or accept- 
ance, all notices of non-payment and of non-acceptance of such promissorr note, cheek, draft, or 
bill of exchange may be served by depositing them, with the postage uereon prepaid, in the 
post office of Uie city or town where such promissory note, chedc, draft, or bill of exchange was 
payable or legally presented for payment or acceptance, directed to the endorser or drawer at such 
elly or town. 

Bxo. 4. This act shall take effect on the first day of July next, but shall not apply to any biUf 
of exchange, checks, drafts, or promissory notes bearing date prior to that time. 
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Kxw-Jbrsbt. 

I. Interest, — ^The legal rate of interest in New-Jersej is six per cent, 
and no higher rate of interest is allowable on apecial contracts, except as 
provided in the following acts ; 

The legislature of New-Jersey passed the following special act in March, 
1852, supplementary to an act against usury, approved April 10, 1846, 
the provisions of which act now apply, also, to the counties of Hudson, 
Bergen and Essex, and to the town of Paterson, in Passaic County : 

Be it enacted^ ete.t That upon all contracts hereafter made in' the city of Jersey 
City, and in the township of Hohoken, in the county of Hudson, in this State, for 
the loan of or forbearance, or giving day of payment, for any money, wareB, mer- 
chandise, goods or chattels, it shall l^ lawful for any person to take- the value of 
seven dollars for the forbearance of one hundred dollars for a year, and after that 
rate for a greater or less sum, or for a longer oc shorter period, any thing contained 
in the act^ to which this is a supplement, to the contrary notwithstanding. Provided, 
such contract be made by and oetween persons actually located in either said city 
or township, or by persons not residing m this State. 

April 6, 1855. The latter proviso was amended, "Provided the con- 
tracting parties, or either of them, reside in either of said places, or ont 
of the State.'* The following changes have since been made so as to 
make it legal to charge 7 per cent interest: 

Act, February 21, 1860, Aoquackanonde, Passaic County. Act. February 6, 1868, 
Bergen County. Act, February 1 8, 1858, Uoion County. Act. March 18, 1858, City 
of Rahway. Act, March 20, 1867, to all Savings Institutions in the State. 

By act of March 28, 1862, the legislature authorized contracts at seven per cent 
interest by parties residing in Midmesez County. 

II. Penalty for Violation of the Usury Laws. — ^The contract is void, 
and the whole sum is forfeited. 

IIL Damages on Bills of Exehaivge, — ^There is no statute in force in 
reference to damages on bills of exchange. 

IV. Foreign Bills, — There is likewise no statute in force in reference 
to damages on protested foreign bills of exchange. 

V. Sight Bills, — Grace is allowed' by law on drafts drawn "at sight," 
except those drawn upon banks which are payable on presentation. 

Decisiom, 

When there have been partial payments, the interest must be calculated to the 
time of payment ; tiien decnict the sum paid from the amount, and calculate the in- 
terest on the residue to the next payment 1 Halsted R. 408. 

1. Where a note is fairly executed, and "without usury between the parties, the 
payee may sell it at any rate of discount he chooses, add the purchaser will have a 
right to recover the full amount of the note of any party, either maker or endorser, 
legally liable upon it {Ccvrt of Errant June, 1858.) 

2. Promissory notes are personal chattels, and, like any other property, may be 
sold for what they will bring; but if a note is transferred by general endorsement 
as security for a loan obtained at a usurious rate of interest, the endorsee cannot 
enforce payment of the note. 

8. Where usury is charged, the corrupt agreement to commit the offence must 
. appear either by the facts of tiie Cise, or as a condnsion of law, from the facts. 
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Laws of Nbw-Jxrsbt. 
An Act relating to Commercial Paper. 

1, Se it enacted hy the Senate and General Aseemhly of the State of 
New-Jersey, That all bills of exchange or drafts drawn payable at sight, 
at any place within this State, other than those upon banks or banking 
associations, shall be deemed dae and payable at the expiration of three 
days' grace, after the same shall be presented for acceptance. 

2. And he it enacted^ That all checks, bills of exchange or drafts, ap- 
pearing upon their face to have been drawn upon any bank, or upon any 
banking association carrying on banking business under the acts to au- 
thorize the business of banking, which are on their face payable at sight, 
or on a specified day, or in any number of days after the date or sight 
thereof, snail be deemed due and payable on the day mentioned for the 
payment of the same, without auj^ days of grace being allowed thereon. 

8. And be it enacted^ That whenever the residence or place of business 
of the endorser of a promissory note, or of the drawer or endorser of a 
check, draft or bill of exchange shall be in the city or township, or when- 
ever the city or township indicated under the endorsement or signature 
of such endorser or drawer aa his or her place of residence, or whenever, 
in the absence of such indication, the city or township where such en- 
dorser or drawer, from the best information obtained from diligent in- 
quiry, is reputed to reside or have a place of business, shall be the same 
city or township where such promissory note, chec!^ draft or bill of 
exchange is payable, or legally presented for payment or acceptance, all 
notices of non-payment and of non-acceptance of such promissory note, 
check, draft or bill of exchange may be served by depositing tHem, with 
the postage thereon pre-paid, in the post-office of the city or township 
where such promissory note, check, draft or bill of exchange was payable 
or legally presented for payment or acceptance, directed to the endorser 
or drawer at such city or township. 

Approved March 13, 1862. 



Ths TTsurt Laws in Spain. — ^The clergy in Spain forbad the loan of money at 
interest The monopoly of this branch of indnstry thus fell to the infidel's share, 
and was sold to the Jews. Thus the rate of interest varied not so much with the 
extortionate character of the reputed usurious Jews as with the Christian rapacity, 
which forbad the Christian laymen to conmiit damnable sin, and yet sold that 
damnation for large sums of money to the Jew. Towards the end of the thirteenth 
century, however, we find an instance of interest beine legally recognised in Spain. 
The Cortez of Burgos drew up several articles, the substance of which was, that a 
Jew lending three pieces of coin might claim four in. return ; that when the accumu. 
lated interest should equal the capital, the debt should be cancelled ; that a loan of 
any sum above eight maravedit must be made by anc*. before a notai^. Besides this 
there was a distraint on personal property, by the Alcalde, for debts unpaid ; sale by 
auction of the debtor's goods ; and '' statute of limitations'' operating i^r eix yeais. 
The creditor, moreover, was bound to sae in his own person. — Wettminster Review ^ 
January, 1864, p. 228. 
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IX. Pj&NKaTLYAHU. 

L Interest — ^The legal rate of interest in Pennsylvania is six per cent, 
except as provided in the following acts. 

Seo. 1. Be U enactedf etc^ That oommissioii merchants and agents of parties not 
residing in this commonwealth be, and thej are hereby authorized to enter into an 
agreement to retain the balances of money in their hands, and pay for the same a 
late of interest not exx^eding seven per centam per annmn, and receive a rate of 
interest, not exceeding tiiat amount, for any advance <^ money made by them on 
goods or merchandise consigned to them for sale or disposal: Provided^ that this 
act shall only apply to moneys received from or held on account of any advances 
made upon gpoda consigned from importers, manuiSsbcturerSi and others, living and 
transacting iKiaineas in places beyond t^ limits of the State. Act of 1857. 

. In investments by building associations, in loans to members thereof 
the premium given for preference or prioriiy of loan shall not be deemed 
usurious. Act of 8 May, 1855, § 1, P. L. 519. 

Loans to railroads or canal companies, and bond taken for a larger 
sum than the amount of money advaaced, not usurious. Act of July 
26, 1842, § 11, P. L. 434. 

n. There is now no penalty for nsury in Pennsylvania, but the prin- 
cipal sum and legal interest can only be recovered. If a person volun- 
tarily pays greater than legal interest, he may recover back the excess if 
sued for wimin six months. Act May 28th, 1858. 

m. Damages on Bills, — ^The damages on bills of exchange nego- 
tiated in Pennsylvania, payable in other States, and returned under pro- 
test, are as follows (May 18, 1850) : 

1. Upper and Lower Califomia^ New Kexioo, and Oregon, • . 10 per cent 

2. AU other States, . • . .* 6 per cent 

IV. Foreign Bills, — The damages on foreign bills of exchange, re- 
turned under protest, are as follows (May 13, 1850) : 

1. Payable in Chhia, India, or otheu ports of Asia, Africa^ <x islands in 

the Pacific Ocean, 20 per cent 

2. Mexico, Spanish Main, West Indies, or other Atlantic islands. East 

Coast of South America, Great Britain, or other parts of Europe . 10 per cent 

3. West Coast of South America^ . . . • . . . 15 per cent 

4. All other parts of the world, 10 per cent 

V. Sight Bills, — By a law passed May 21, 1857, all drafts and bills 
of exchange, payable at sight, "shall be and become due on presentation, 
without grace ; and shall and may, if dishonored, be protested on and 
immediately after such presentation. 

Decisions. 

A man may hona-flde purchase of a thurd person any security for the payment of 
money, at the lowest rate he can, without incurring the penalties of usury. 2 Dal- 
las, 92. 

Interest is a legal incident to every judgment 4 Dallas, 252 ; 5 Watts, 464; 6 
Watts, 53 ; 6 Binney, 437 ; 5 Wharton, 280 ; or decree of the Orphan's Court, 4 
Harris, 161. Where a judgment is revived by set, fa, the amount of principal and 
interest then due constitutes a new principal, and the plaintiff has a right to chaige 
interest on the aggregate amount of principal and interest due at the time of render- 
ing judgment on each sci. fa, 5 Sergeant & Bawle, 220 ; 5 Bimiey, 56 ; 5 Watts, 318. 



\ 
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X. Delaware. 

I. Interest — ^The legal rate of interest is six per cent^ and no naore 
is allowed on direct or indirect contracts. 

IL Penalty far VtolaHon of the Usury Zaw^.-^Forfeitnre of the 
money and other things lent, one half to the Governor for the support 
of government, the other half payahle to the person sueing for the 
same. 

in. Damages on Bills, — ^There is no statute in force in Delaware in 
reference to damages on domestic or inland bills of exchange. 

. IV. Foreign Bills. — ^The damages upon bills of exchange drawn 
upon any person in England, or otner parts of Europe, or beyond the 
seas, and returned under protest, are • • . .20. per cent. 

Y. Sight Billsi — There is no statute with reference to bills, drafts^ 
etc., at sight They are not, by usage, entitled to grace. 

Decisions, 

Ihiereat. — Seven per cent interest was allowed on a note drawn in New York. 1 
Hairing., 232. Interest on damages is discretionaiy with tlie jury. 1 Barrings 
234, 449. 

The principle of calccdating interest and deducting pajments on bonds, running 
accounts, and for and against administrators or guardians, is stated in 3 Harring., 469. 

Interest is allowable on the ground of contract, or by custom (3 Harring., 628); 
but where there is no contract, usage, time fixed for payment^ or account rendered, 
it is not usual to allow it Ibid. It may be allowed on money due for work and 
labor. Ibid. 

The sheriff held liable for interest on money levied by a sale of land from the 
time it was payable. 3 Harring., 25. 

* BiUs or Notes, — A. partial &ilure of the consideration of a bill of exchange ean not 
be set up as a defence to an action on the bill; but a total failure may. 2 Har- 
ring., 82. V 

Fraud will vitiate the contract ; and to show fhtud, the worthlessness of the arti- 
cle bought may be proved in an action on a bill accepted for the price of it. Ibid. 

Bai]k notes, though not money, have a certain legal character as money, and 
though not a legal tender they are a good tender unless objected to. 2 Harring, 235. 

If at the time of the contract a bank-note be paid without indorsement, guarantee, 
or agreement^ it is received as money, and the risk of the solvency of the bank is on 
the receiver. 2 Harring., 235. 

Where a negotiable note is taken in the usual course of trade, before maturity, by 
an innocent party, honorfide, and for a valuable consideration, without notice, neitiier 
firaud nor want of consideration, as between the original parties, can be set up as a 
defence against the indorsee. 3 Harring., 385. A party can not recover on an 
altered negotiable note without explaining the alteration. 3 Harring., 404. The 
payment of an antecedent debt is a good consideration for the assignment. Ibid. 

Notice, — ^Notice of protest through the post-office is not sufficient if the indorser 
reside in the same town, unless there be a penny-post by which he is in the habit 
of receiving letters. 3 Karring., 419. The notice ought to be personal, or by writ- 
ing left at 2ie house or place of business. Ibid. 

Dernand, — ^If a note is payable at a certain place, demand at the place must be 
averred. 1 Harring., 10, 331. Demand must be made on the last day of grace. 1 
Harring. 331. 

A bank depositor must make an actual demand for his deposit before suit is 
brought. 1 Harring., IIT, 496. 
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XL Mabtxakd. 

I. Interest. — ^The revised constitution of Maryland provides that the 
rate of interest in the State shall not exceed six per cent, per annum, 
and no higher rate shall be taken or demanded. And the legislature 
shall provide by law all necessary forfeitures and penalties against usmy. 

XL Penalties. — ^Any person guilty of usury shall foifeit all the excess 
above the real sum or value of the goods or chattels actually lent or 
advanced and the legal interest on such sum or value, which forfeiture 
shall enure to the benefit of any defendant who shall plead usury, and 
prove the same. The plea must, however, qtate the sum or amount of 
the debt, and the plaintiff shall have judgment for that amount and legal 
interest only. Md. Code, Vol. 1, p. 697. 

in. Bamoffes on Bills. — The damages on bills of exchange nego- 
tiated in Maryland, payable in other States, and returned under protest^ 
are uniformly 8 per cent. The claimant is entitled to receive a sum sof- 
ficient to buy another bill of the same tenor, and eight per cent damages 
on the vajue of the principal sum mentioned in the bill, and interest 
from the time of protest^ and costs. The protest of an inland bill must 
be made according to the law or usage of the State where it. is payable. 
Practice includes the District of Columbia in this law of damages (Act 
of Assemblv, 1785, ch. 38) ; but it is questionable whether the District 
be within the law, which provides only for States. 

IV. Foreign Bills. — ^The damages on foreign bills of exchange re- 
turned under protest are 15 per cent. The claimant is to receive a sum 
sufScient to buy another bill of the same tenor, and 15 per cent, dam- 
ages on the value of the principal sum mentioned in the bill, and interest 
£^m the time of protest, and costs. 

IV. Sight Bills. — Grace is not allowed by the banks on bills, drafts, 
checks, etc., payable at sight. ^ 

Decisions, 

1. Under the statute of Mainland of 1837, ch. 2<(3, the certificate of a public 
notary is prima fade evidence of the presentment bj him of an inland as well as a 
foreign bill of exchange or note, and of his protest of a bill for non-aooeptance or 
non-payment, and also of the sending or delivery of notice in the manner stated in 
the protest 1 Gill, 12*7. 2. If a party receive notice of the dishonor of a bill in 
due time, he c^ not object to the mode of conveyance. Ibid. 3. In Maryland, 
interest is not only given in all cases where it is in England, but in many others 
also. 2 Bland's 0. B. 306. 4 It is not usurious in a bank to take interest in ad- 
vance. 10 G. and J. B. 299. 

5. Compound interest may be charged in three kinds of cases : first, where, witk 
the knowledge and permission of the debtor, his whole debt, principal and intereet, 
has been paid by a third person or his surety ; secondly, where the holder of money 
has been direct^ or undertakes to invest money in his himds to make it productive, 
and fiuls or refuses to do so; and thirdly, where a trustee has received rents and 
profits, and retains and uses the money as his own, he will be charged with tiie pro* 
fits or with interest, considering each year's interest as an addition to the capital 
sum. 2 Bland, 166. 
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I. Interest, — ^The legal rate of interest in Virginia is six per cent, 
and no higher rate is allowed on special t^ontracts. 

n. Penalty far Violation of the Usury Laws. — ^All contracts for a 
greater rate of interest than six per cent per annum are void. 

III. Damages on Bills. — ^The damages on bills of exchange nego- 
tiated in Virginia, payable in other States, and returned under protest, 
are uniformly . . 3 per cent 

IV. Foreign Bills.-^^The damages on foreign bills of exchange, re- 
turned under protest, are uniformly .... 10 per cent 

V. Sight Sills. — Grace is not allowed by statute or by usage on 
bills, etc., payable at sight 

Decisions. 

A. trustee aocountable for rants and profitSi is chargeable with interest thereon. 
3 Grattan« 618. 

It is not usurious for a bank to take interest for the first d&j on which a note is 
discounted, and also for the last day on which it is payable^ inclusive. 5 Leigh, 251. 

Where one resorts to equity for relief against usurious debt jet unpaid, he shall 
be required to pay onlj the principal advanced to him, without even lawful interest^ 
according to the statute ; yet where debtor seeks, in equity, an account o( and de- 
cree for, money already paid on usurious contract, the measure of relief is the excess 
paid above principal and lawM interest ; and if his payments exceed principal and 
lawful interest, the surplus, with interest, shall be decreed to him. 1 Leigh, 147 ; 5 
Leigh, 478; see also 1 Paige, 429. 

What interest is allowable upon any contract, is always a question of law ; and 
it is sometimes an intricate question as it respects the time or the place of the con- 
tract 1 Rand. 35. And the court may instruct the jury with regard to the inter- 
est. 6 Gall, 16. 

Unsettled and disputed accounts ought not> in general, to bear interest 1 Wash. 
172 ; 2 Call, 366. 

A legacy carries interest Tno time for payment being specified) only from the end 
of the year after the death or the testator. 3 Munfl 10. 

' As to compound inter^ etc., under what circumstances it may be taken. 4 
Tates, 220-230. 

The practice in Yiiginia is &yorable to the recovery of interest ; and it was held, 
in an action on a penal bill, payable on demand, not necessary to aver a special de- 
mand. An obligation to pay money on demand is evidence of a present debt, pay- 
able instanter, and the writ a sufficient demand to entitle plaintiff to the penal^, 
and Interest is allowed, not because of the forfeiture of the penalty, but because the 
debt was due and payable from the beginning. 6 Bcmd. 101. 

Notary IMbUc,-^A certificate of a notary public, of a sister State, duly certified 
according to ^e usual notarial form, that a release was acknowledged by a party to 
be his act and deed, will not be received in evidence of the fitct in the courts of Yir- 
ginia. The deposition of the notary, or some equivalent testimony, should be pro- 
duced. 1 Band. 456. 

BiHs.—A protest of a foreign bill of exchange, in a foreign oountry, is proved by 
the notarial seal; but the protest is only prima facie, not conclusive evidence of the 
dishonor of the bill. 7 Leigh, 179. 

It is not enough to charge the indorser on a bill of exchange, whereof the drawer 
has refused acceptance when presented, and payment when demanded, to prove pro- 
test tot non-payment and due notice thereof to indorser; it is neeessaiy to prove due 
notice to him of the dishonor of the biU by the non-aooeptance. 2 Leigh, 321 ; 4 
Wash. 0. C. R. 467. 
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Xm. North Carolika. 

I. Interest. — ^The legal rate of interest in North Carolina is six per 
cent, and no higher rate is allowed on special contracts. 

n. Penalty for Violation of the Usury Laws^ — ^A forfeiture of the 
principal and interest; and if osurioos interest is collected, a liahility 
to pay double the amount of principal and interest paid — one Kalf of 
the amount recovered for the use of the State, the other half for the 
claimant. 

m. Damages on Bills. — ^The damages on bills of exchange nego- 
tiated in North Carolina, payable in other States, and returned under 
protest, are uniformly, • • . . . . 3 per cent. 

rV. Foreign Bills. — ^The damages on foreign bills of exchange re- 
turned under protest are as follows : 

1. BOla payable in any part of North Amerioa^ exoept the N'orthwest Coast and the 
West Indies, 10 per cent 

2. Bills payable in Madein^ the Canaries, the Azores, Cape de Verde Islands, 
Europe, and Sonth America^ 'IS per cent. 

3. Bills payable elsewhere 20 per cent. 

V. Sight Bills. — 'Bj virtue of an act of the Legislature, passed in 
January, 1849, grace is allowed on bills at sight, unless there is a stipu- 
lation to the contrary. Prior to that date the usage was, not to allow 
grace on such bills. 



Decisions. 

1. What Notes Kegoiidble* — 1. Bonds are negotiable^ as well as promissory notes 
not under seal Bev. Code oh. 13, sea 

2. A memorandum reciting the assignment of a note, and promising to pay on 
demand therefor a certain price, is a promiBsory note; and negotiable, and no proof 
of want of consideration can be admitted against an indorsee for value, before its 
dishonor. Elliot v. Smithorman, 2 D. & B. 838. But where there is no promise to 
pay money, 2 D. ft B. 239 ,* or where the promise is to pay money and do dthet 
things, 1 Jones, 357 ; or to pay in bank stock or any thing besides money, 2 D. ftB. 
513; or where the payment is contingent; it is not negotiable. 3 Hawkes, 458. 

3. A promissory note payable to a blank or fictitious payee is negotiable, and 
may be indorsed in the name of the fictitious payee. Elliot v. Smitherman, 2 D. & 
B. 338. Otherwise of a bond. Harsh v. Brooks. 11 B. 409. 

II. IndorserMfU, — 1. An indorsement to enable an indorsee to sue in his own 
name must be of the whole not a part of the note. Martin v. Hayes. 1 Bus. 423. 

2. Any holder may fill up a blank indorsement to himself 1 R. 219 ; 4 B. 266. 
An executor may indorse a note payable to his testator. 1 Mur. 133. 

3. The indorsee of a note or bill, for value or for a precedent debt, before it is 
due, and without notice, is unaflbcted by any equities between the other parties. 
Beddich t;. Jones. 6 R. 107. Turner v. Beggorly. 11 E. 331 ; Bus. 40. 

IIL Liabilities of Indorsers of Notes and Bonds, — ^Indorsers of notes, bonds, and 
failand bDls, are sureties for the maker. Bev. Code, ch. 13, § 10, and it is not neces- 
sary to charge them to prove any demand on maker or notice to indovser. WiUlama 
V. Runi, 3 D. ft B. 74. But as to bills see Hnbbard v. Troy, 2 R. 134 This act 
applies only when aU the indorsements were made in this State. Ingersoll v. Long. 
4 D. & B. 293. But in Beddich v. Jones, 6 B. 107, it was held to apply fo an in- 
dorsement made in Virginia on a note made in N. Ca. And it appUes where the 
note is made in Virginia and the indorsement in N. Ca. 1 R. 122. 
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XIV. Sotrra Cabolika, 

I. Jhtereat. — ^The legal rate of interest in Sonth Carolina i& seven per 
cent., and no higher rate is allowed on special contracts. 

n. Penalty /or Violation of the Usury Laws.-^Loas of all the inter- 
est taken. 

in. Damages on jBtVfe-— The damages on bills of exchange nego- 
tiated in South Carolina, payable in other States, and protested for non- 
pajrment, are uniformly .••••• 10 per cent, 
together with costs of protest 

A bill drawn in Sonth Carolina, payable in another State, is deemed 
a fbreign bill, and damages may be claimed, although such bill be not 
actually returned after protest. 

ly. Foreign Bills, — The damages on foreign bills of exchange, nego- 
tiated in South Carolina, are as follows : 
1. On bills on any part of North America, other than the United States 

and on the West Indies, 12 j^ per cent. 

2^ On bills drawn on any other part of the Wiorld, . . Id per cent. 

V. Sight Bills, — ^The statute of 1848 enacts that " bills of exchange, 
foreign or domestic, payable at sight, shall be entitled to the same 
days of grace as now allowed by law on bills of exchange payable on 
time." 

By a statute passed in 1831, it is enacted that if money or other 
commodity be lent or advanced upon unlawful interest, the plaintiff shall 
be allowed toyrecover the amount or value actually lent, but without 
interest or cost. 

By an act passed in. 1839, it is enacted that a debtor by bond, note, 
or otherwise, about to leave the State, the debt not being yet due, may 
be sued and held to bail. The plaintiff must swear to the debt, and that 
he did not know the debtor meant to remove at the time the contract 
was made. But the writ must be made returnable to the term next suc- 
ceeding the maturity of the note, etc. 

Dedsi^ms, 

Where a sealed note was given for the pajment of $2,500, three years after date, 
" wit^ interest from Uie date, to he paid punctuallj at the end of each year," it was 
^^e^.that the interest which fell dae at the end of each of the three years, and re- 
mained unpaid, became principal also, and bore interest; but not so the annual 
interest which accrued afterwards, because there was no eatress or implied contract 
to tiiat effect. 1 Strohhart^ 115. 

Where one contracts to pay a oertahisom and interest on a certain day, the inter- 
est on tiiat day becomes a ^u^ of the prindpal, and bears interest from that time. 3 
IHcfiardscfny 125. 

Judgments do not bear interest at common law. But in debt on a judgment, 
interest may be recovered by way of damages. 3 BvchoyrdiSQnf 376. By act of the 
Legislature, all demands bearing interest before judgment, eontinue to bear interest 
aiier judgment recovered, tiU the judgment is pud. 

Where the drawee of a bOl, payable at sights accepted it^ " if presented at a pai^ 
ticular time, he will be liable on it although not presented at that time." 8 Rich, 311. 
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XV. Geobgia. 

L Interest—ThQ leeal rate of interest in Georgia is ssyef per cent, 
and no higher rate is aUowed on special contracts. Open accounts, im- 
liquidated, do not bear interest. 

n. Penalty for Violation of the Usury Laws. — Forfeiture of only 
the excess of interest over seven per cent. Principal and legal interest 
are recoverable. (Acts of 1855-6, page 259.) • I 

m. Damages on Bills, — ^The damages on bills of exchange, nego- 
tiated in Georgia, payable in other States, and retomed under protest, 
are uniformly 5 per cent. 

IV. Foreign Bills. — ^The damages on foreign bills of exchange, re- 
turned under protest, are 10 per cent. 

V. Sight Bills, — ^" Three days, commonly called the three days of 
grace, shall not be allowed upon any sight drafts or bills of exchange 
drawn payable at sight, after the passage of this act ; but the same shall 
be payable on presentation thereof, subject to the provisions of the first 
section of this act. The .first section designates the Holidays." — Act 
passed Feb. 8, 1860. [See Cobb's New Digest of the Laws of Georgia, 
pp. 519-522.] 

VL Endorsers. — ^Endorsers are not entitled to notice of dishonor, 
except upon notes and bills payable at bank, or negotiated in bank, or 
placed in bank for collection. 

Decisions in G^eorgia, 

1. The endorsee of a negotiable pronussoiy notei drawn in Qeorgiai payable in 
New York, and returned protested for non-pajment, is entitled to charge five per 
cent, damages against Uie indorser, as provided bj the act of 1823, in cases of pro« 
tested bills of exchange. Howard v. Central Banl^ 3 Kelly's Reports, 374. 2. A 
note for valuable consideration, transferred before due, and ^thout notice of any 
equities, as collateral security for an exisjiing debt, is not liable, in the hands of the 
transferee, to any of the equities between the maker and the payee. Gibson v. 
Oonner, lb. 47. 

3. BilU and Notes, — ^The holder of a bill may, in defitult of payment, sue all the 
parties liable thereon at the same time, and may maintain an action against the 
drawer without previously suing the acceptor. 1 B. M. Gharlt 53. 

4. The Greorgia statute of 1799, in maldng promissory notes negotiable, whether 
given for money or other things, ipso fado made them exempt from the neoesaty of 
proving consideration. Dudley, Geo. 157. 

5. failure of consideration is no defence to an action by a hma-fide holder with- 
out notice, unless the note is tnmsferred after due. Geo. Decis. Fart XL 163. 

6. Umry. — Usury may be set up in defence to a proceeding to foreclose a mort- 
gage. 1 Kelly, 392. 

7. Where a surety on a debt tainted with usury pays the same, knowing the 
debt to be usurious, he can not recover the amount paid from the principal But he 
may recover it back from the creditor. 1 Kelly, 140 ; 3 Kelly, 162. 

8. The maker of a usurious note is a oompetent witness for the defendant to 
prove usury, in an action by an endorsee against an endorser, on being released. 
Eenewals of a usurious contract carry the taint of usury with them. 1 Kelly, 108. 

9. A note, void as being given in direct violation of statute, is valid against the 
maker in the hands of an. innocent endorsee^ and the original consideration caui not 
be inquired into. Dudley, G^. 249. 
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XVl. Alabama. 

L Interest. — ^The rate of interest in Alabama is eight per cent, per 

onnnm. 

• 

n. Penalty for Violation of the Usury Laws, — ^AU contracts made 
at a higher rate of interest than eight per cent, are usurious, and can 
not be enforced except as to the principal. 

ni. Damages on Bills, — ^Damages on inland bills of exchange pro- 
tested for non-payment, are 6 per cent. ; on foreign bills of exchange 10 
per cent, on the sum drawn for. 

lY. All bills drawn and payable within this State are termed inland 
bills ; those drawn in this State and payable elsewhere, are considered 
foreign bills. 

Y. Sight Bills, — Grace is allowed on bills, drafts, etc.» payable at 
sight. 

Decisiov^, 

Usury, — ^The offence of usury is not complete, so as to enable a common informer 
to sue for the penalty given by the statute of Alabama of 1819, until the money, eta, 
has been taken, accepted, or received. 4 Alabama^ 124. 

The statutes of usurj confer a personal privilege upon the borrower, which he 
may waive, and if he does no third party can take advantage. 3 Alabama^ 643. 

Interest. — In Alabama, interest will be allowed as well upon debts contracted 
abroad, if the lex lod contractus authorizes it, as in the State. 7 Port. 110. 

A note discounted bj the Bank of Mobile carries the legal rate of interest^ eight 
per cent, after its maturity. 7 Alabama, 490. 

' Where a partial payment is made and indorsed upon a promissory note before 
maturity, interest will not run upon the payment up to the maturity of the note, 
without a special agreement, express or implied. *l Alabama^ 359. 

BiSs and Notes, — The statutes of Alabama require the negotiability and character 
of bills of exchange, foreign and inland, and promissory notes, payable in bank, to 
be governed by the general commercial law. 4 Howard's tT. S. B. 404; 

It is incumbent on an indorsed of negotiable paper, if he would prevent usury 
from being set up against him, to show that he became the innocent holder of the 
paper for a valuable consideration, before its maturity. 9 Fort. 9. 

Successive accommodation indorsers of a bill are not co-sureties, in the absence 
of any agreement to that effect, and any circumstance raising such presumption. 5 
Alabama, 683. 

An indorser of a bill of exchange is not discharged by the mere forbearance of 
the holder to sue the acceptor for any lengtn of time. 8 Fort 108. 

A promise, in writmg, to accept a bill of exchange not in es^^ is in law a suffi- 
cient acceptance, if the bill be taken on the faith of such promise ; and a collateral 
written or mere verbal promise to accept it, made after it was drawn, may also 
amount to an acceptance. But a mere verbal promise to accept a bill of exchange 
not yet drawn is not such an acceptance as will in law bind tiie acceptor, even if 
made to the person in whose &vor it is drawn. 8 Fort 263. 

Where a bill is made payable at a particular place, presentment for payment at 
that place is sufficient to hold the indorser. 9 Fort 186. 

Where the holder of a bill of exchange and the parties sought to be charged upcm 
its dishonor reside in different towns, notice of non-payment may be given through 
the postroffice, although Uie agent of the holder and the party to be notified reside! 
in the same town. 8 Alabama, 824. 

In Alabama, damages other than interest can not be recovered of an acceptor ol 
ft bill, as acceptor merely. 8 Fort. 639. 
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XYIL Arkansas. 

L Interest — ^The legal rate of interest in Arkansas is six per cent 
Special contracts in writing will admit an interest not to exceed ten per 
cent All jadgments or decrees npon contracts bearing more than ux 
per cent, shall bear the same rate of interest originally a^ed upon. 
{OoulcPs Digest, chap. 92, §§ 1, 2, etc, 1658.) 

IL Penalty for Violation of the Usury Laws. — ^All contracts for ^e8e^ 
vation . of a greater rate of interest than ten per cent are void. The 
excess taken or charged beyond ten per cent may be recovered back, 
provided the action for recovery shall be brought within one year after 
payment {lb, sees. 6 and 7.) 

in. Damages on Bills. — ^The damans on bills of exchange drawn or 
negotiated in ArlrAnnftfl^ expressed to be /or value received, and protested 
for non-acceptance, or for nonrpayment aiter non-acceptance^ are as follow: 
(lb. chap. 26 :) 

1. If payable within the State, 2 per cent 

2. If payable in Alabama, Louisiana, Mississippi, Tennessee, Kentucky, 
Ohio, Indiana, Illinois or Missouri, or at any point on the Oliio 
River, 4 per cent 

8. If payable in any other State or territory, 6 per cent 

4. If payable within either of the United States, and protested for dod' 
payment, after acceptance, 6 per cent 

rV. Foreign Bills. — ^The damages on bills of exchange, expressed 
for value received, and payable beyond the limits of the ifnited States, 
{lb. chap. 25,) are 10 per cent 

V. Sight Bills. — There is no statute in force in Arkansas in reference 
to grace on sight bills. Section 15, Gould's Digest, says, "Foreign and 
inland bills shall be governed by the law-merchant as to days of groit^ 
protest and noticesJ^ 

Decisions and Statutes, 

Protest, — ^The protest made by the notary publio, under his hand And seal of offiec* 
shall be allowed as evidence of the facts therein contained. Digest, 1848, p. ^Vl 
Bat the certificate of a notary who protested a bill, though utider bis notarial sea], 
ii no evidence of the fact Real Ebjatb Bank «t. Bizzell, 4 Ark. 189. 

The certificate of a notary public, under his hand and seal of office, that he fo^ 
warded notice of protest, snail be prima facie evidence of the fact therein stoted 
Act 21 February, 1869. 

Interest. — Where a note is ^ven, bearftg interest at the rate of ten per cent per 
annum, the payment of the interest as well as the principal must be negatireaifi 
the breach, or it will be too narrow. 8 Pike's Arkansas R. 261. 

In Arkansas, a promissory note, payable on demand, draws interest from dat«; 
without a demand. 4 Pike, 210. 

Where there is a leg^ liability to pay interest on a money bond or note, bv ^ 
non-payment thereof according to its tenor, such liabUity need not be alleged in •> 
action on the bond or note. 2 Pike, 875. 

The fourth section of ch. 80 of the Revised Statutes of Arkansas, which pTOvidtt 
that judgments shall bear the same rate of interest as the contract upon whwh they 
are recovered, gives such rate of interest upon the damages recovered aawelitf 
upon the orij^nal debt 4 Pike, 160. ^ 

In an actipn upon a note bearing interest at a rate greater tban is allowed by 
law. except on special agreement, it is necessary to allege that the interest as w^ 
as the principal has not oeen. paid. 8 Pike, 261. 
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XVULI. Cautorhia. 

L Inkntt — ^The leml rate of interest in California is, by statatei 
fixed at TEN per cent. On special contracts any rate of interest may be 
agreed upon or paid. 

n. Penalty for Violation of the Interest Law. — ^There is no law in 
California fixing any penalty for charging any rate of interest above ten 
per cent. The matter is thus left entirely free between the contracting 
parties. 

m. Damages on Bills. — ^The damages on bills of exchange drawn or 
n^otiated in California, payable in any State east of the Rocky Moan- 
tains, and returned under protest for non-acceptance or nonrpayment, are 
imiformly . • > 15 per cent. 

lY. Foreign Bills. — ^The damages on foreign bills of exchange re- 
tamed under protesti are 20 per cent. 

Y. Sight Bills, — Grace is not allowed by the bankers on bills, checks, 
drafts, etc., payaUe at sight. The notarial fees for protesting a bill of 
exchange ox promissoiy note are t5 or more, according to the uumber of 
notices sent Act March 13, 1850. 

Statutes. 

Inkrest'-^EO, 1. When there Is no express contract in writing, fixing a different 
rate of interesti interest shall be allowed at the rate of ten per cent per annum, for 
all monies after they become dae on anj bond, bill, promissory note, or other instru- 
ment of writing, on any judgment, recovered before any court in this State for money 
lent, for money due on the settlement of accounts, from the day on which the balance 
18 ascertained for money received to the use of another. 

Ssa 2. Parties may agree in writing for the payment of any rate of interest 
whatever on money due, or become due, on any contract Any judgment rendered 
on such contract shall conform thereto, and shall bear the interest agreed upon by 
the parties, and which shall be specified in the judgments. 

Sro, 3. The parties may agree, on any contract in writing whereby any debt is 
secured to be paid, that if the interest on such debt is not punctually paid, it shall 
become a part of the principal, and thereafter bear the same rate of interest as the 
principal debt 

BiUa ofExchanffe, — ^By the statute of April 16, 1850, it is provided that no accept- 
ance of a bill of exchange shall be valid unless such acceptance be in writing ; and 
.if the acceptance be on a paper other than the bill, it shall not bind the acceptor, 
except in &vor of a person to whom the acceptance shall have been shown, and who 
shall purchase the bill for a valuable consideration. 

Ssa 18. Ih all cases where a notice of non-IUKseptance of a biU of exchange or non- 
payment of a bill of exchange^ promissoiy note, or other negotiable instrument^ may 
be given by -sending the same by miul it shall be sufficient if such notice be 
directed to^he city or town where the person sought to be.chaiged by such notice 
resides at the time of drawing^ making, or indorsing such bill of exchange, promis- 
sory note, or other negotiable instrument, unless such person at the time of affixing 
his signature to such bill, or note^ or negotiable Instrument, shall, in addition 
hereto^ specify thereon the post-offloe to whi^ he may req^uire the notice to be ad- 



340 Utury Lnws of the States. 



XTX. Florida. 

L Interest — ^The legal rate of interest ia six per cent On BpecisI 
contracts eight per cent. ma7i)e charged. 

IL Penalty for Violation of the Usury LawSi — ^Forfeiture of the 
whole interest paid. 

nL Damages on Bills.-f-The damages on bills of exchange, nego- 
tiated in Florida, payable in other Stntes, and returned under protest for 
non-payment, are uniformly 5 per cent. 

lY. Foreign BUls, — ^Damages on foreign bills of exchange 5 per cent 

• # • 

Y. Sight Bills. — Grace is not allowed on bills, drafts, etc., payable at 
sight. There is no statute in Florida upon this subject. 

Decisions. 

Vnnry, — In Florida^ where illegal interest is reeenred in a contract, it is yoid to 
the extent of the whole interest resenred, indading as well legal as illegal interest. 
1 Branch's Reports, 366. 

A contract not nsorioas is not invalidated by a subsequent receipt of a contract 
for illegal interest Bui where a usnrions contract is substituted for one not usori- 
ous, in an action on the substituted contract^ the plamtiif will be entitled to reooyei 
only aeoordii^ to the tenns of the original contract. Ibid. 

In respect of usury, a contract is to have effect according to the law at the time 
when it is made. Ibidl 

Where a usurious contract is made void by statute at the time it lis entered voffit • 
a subsequent repeal of the statute does not make the contract valid. Ibid. 

The actual receipt of illegal interest is necessary to subject one to the penalty for 
usury under the statute of Florida. Ibid. 

A contract to pay more than legal interest for past forbearance is usurious. Ibid. 

Miea. — It seems that notice of protest to an indorser would be good if it be suffi- 
cient to put the party on inquiry, and prepare him to pay it or to defend himselC 
Even if there be some uncertainty in the description of the bill or note, if it does aot 
tend to mislead the paHy, it will be good. 1 Branch, 301. 

The original protest of demand and non-payment of a note made by a notaiy, 
where the notaiy testifies that it was made at the time of the demand of payment, 
and that he believes the facts stated therein are true, and have occurred, is admis- 
sible in evidence, although the notary does not remember any of the &cts stated 
therein, independently of the protest Ibid. 

A part payment of a note by the indorser, not explained or qualified by any 
accompanying circumstances, will be held sufficient evidence of waiver of notioe. 
But where the payment is made with the money of the maker, and by his reques^ 
the indorser acts as mere agent of the maker, and the transaction is so qualified and 
explained as to preclude all idea of ah actual or intended waiver on the part of the 
indorser. 1 Branch, 25. 

A plea filed under oath, in accordance with the Florida statutes^ alleging the 
fiulure or want of consideration of a bond, note, or other instrument of writing, 
throws the onus of proving the consideration of tiie instmment sued on upon the 
plaintiff; but the consideration can be inquired into only between such parties as it 
might have been at common law. 1 Branch, 94. As between the indorsee and the 
mi^er, the consideration can not be inquired into. Ibid. . ^ 

A note in the words, " On demand, tiie first day of January nezt^ I promise, 
etc, is payable on demand, and the clause, ** the first day of January," applies only 
to llie time when interest was to conmience. 1 Branch, 447. 
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XX. Illikois. 
L Inierest — ^The legislature, in 1857, passed the following act: 

SsonoN 1. That from and after the passa^ of this act, the rate of interest upon 
•11 contracts and agreements, written or verbal, express or implied, for the payment 
of money, shall be six per cent per annam upon every one bundled dollars, unless 
otherwise provided by law. 

SaonoN 2. I'hat in all oontraets hereafter to be made, whether written or verbal, 
it diall be lawful for the parties to stipnlate or a^ee that ten per cent per annum, 
or any less sum of interest, shall be tasen and paid upon every one hundred dollars 
of money loaned, or in any manner due and owing from any person or corporation 
to any person or corporation in this State. 

n. Penalty for Violation of the Usury Laws. — ^If any person or cor- 
poration in this State shall contract to receive a greater rate of interest 
than ten per cent, npon any contract, verbal or written, such person or 
corporation shall forfeit the whole of said interest so contracted to be re- 
ceived, and shall be entitled only to recover the principal snm dae to such 
person or c6rporation. (Act of 1867.) 

HL Damages on Bills. — ^The damages on bills of exchange negotiated 
in Illinois, payable in other States or Territories, and returned under 
protest for non-payment, are uniformly (6y ac< of March 3, 1845) 6 per 
cent, in addition to the interest. 

. rV. Foreign Bills. — ^The damages payable on foreign bills of exchange, 
returned under protest, are {py act of March 3, 1845) 10 per cent in ad- 
dition to the interest 

V. Sight Bills, — Heretofore there has been no statute in force regard- 
ing bills or drafts at sight, but by an act of the legislature, approved 
February 22d, 1861, it is enacted that ^'no note, check, draft, bill of ex- 
change, order or other negotiable or commercial investments payable at 
sight or on demand, or on presentation, shall be entitled to days of 
srace, but shall be absolutely payable on presentment All other notes, 
drafts or bills of exchange, snail be entitled to the usual days of grace." 

This act is in force from its passive. 

Decisions and Statute, 

Bills of Exchange. — ^In addition to the damages on bills of exchange allowed by 
the act of March 8, 1845, six per cent interest is payable from the maturity of such 
bills, together with cost and charges of protest ; provided the bill expresses/or vo/k^ 
received, ^ . ^ 

A note and agreement, made at the same time, must be taken together as forming 
one entire contract 3 Bcammon, 72. 

Although no particular Torm is necessary to make a note, yet the writing must 
show an undertaking or engagement to pay, and to a person named in it, or to 
bearer or holder of the instrument Breese*s Rep. 2. 

The legal effect of a bond or note payable on or before the day, is different from 
one payable on the day — ^in the one case the obligor having the right to pay before 
the day, but not in the other, 2 McLean, 402. 

By the rule of the common law, a note under seal im'ports a valuable considera- 
tion, and no inquiry could be had in relation thereta So a note not under seal, 
expressing on its face to have been given for value received, imports a sufficient 
consideration, and leaves it open to be impeached by the defendant 1 Scam. 208L 

Interest. — ^Held, that when judgment is obtained upon a contract, that contract 
ceases to be, and is merged in the judgment, and such judgment, as regards the in- 
terest, is operated upon and controlled, not by the contract, but by the statute. 
Breese, 52. 
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Irdiaka. 

I. 7n<ere«/^— The legal interest in Indiana is six per cent, which may 
be taken in advance, if so expressly agreed. 

II. — Penalty for Violatum of the Uiury La/m. — If a greater rate of 
interest than as above shall be contracted for, received or r^erved, the 
contract shall not, therefore, be void ; bnt if it is proved in any action 
that a greater rate than six per cent, per annum has been contracted for, 
the plaintiff shall only recover his principal, with six per cent, interest 
and costs ; and if the defendant has paid thereon over six per cent in- 
terest, sach e»^ss of interest shall be dedocted from the pltdntiff's re- 
covery, 

IIL— If, in any action for recovery of a debt, it is proved that previoua 
to the commencement of the snit the defendant has tendered the amount 
due, with legal interest, the defendant shall recover costs, and the plain- 
tiff shall only recover the amount tendered. 

IV. Damages on Bills. — ^Damages, payable on protest for non-pay- 
ment or non-acceptapce of a bill of exchange, drawn or negotiated within 
the State of Indiana, if drawn upon any persoji at any place out of this 
State, are 5 per cent Beyond sach damages no interest or charges ac- 
cming prior to protest shall be allowed, and the rate of exchange shall 
not be taken into account. 

V. Foreign Bills,' — ^The damages payable on jrotest for non-pay- 
ment or non-acceptance of a bill of exchange, drawn on any place not 
in the United States, are, on the principal of such bill, 10 per cent No 
damages beyond the cost of protest are chargeable against the drawer or 
the endorser of either species of bill, if, upon notice of protest and de- 
mand of the principal sum, tl^e same is paid. 

YI. Sight Bills.-^—GtTtice is allowed on all bills of exchange payable 
in Indiana, whether sight or time bills. 

Decisions, 

1. A clause in the charter of a corporation anthorising the company to borrow 
money " on such terms as might be agreed upon between the parties," empowers 
them to borrow at a rate of interest ^yond that established by the general law. 
Morrison vs The Eaton, <&c., Rail-Road Company, 14 Tanner^s (IndisDa) Reports, 1 10. 

2. A tender of the simple value of a specific article, after failure to deliver, isnot 
snlBcient; interest to the time of the tender should be included. Hamar vt. Bim- 
mick, 4 Tanner's (Indiana) Reports, 105. 

8. The reservation of ten per cent, interest on the hpnds, being valid and not 
usurious by the laws of Ohio, the guaranty of A. was also valid ; and the i^ree- 
ment sued on being merely substituted as a security, was not tainted with nsnry; 
In reality, the instrument sued on amounts only to an agreement to pay a giyen 
sum of money, being the amount of the principal and interest of the bonds. 14 
Tanner's Reports, 15. 

4. A plea of usury must specify the particulars of the contract upon which the 
usurious interest is alleged to have been taken or reserved. Engler ei al, vs. CoUins. 
16 Harrison's (Indiana) Reports, 189. 

6. A plea of usury, wJiicn purports to answer the whole cause of action, when 
the facts ijleaded are a bar to a part only of the claim, is bad on demurrer. Moor- 
man et of. V8, Barton, IS Harrison's (Indiana) Reports, 20fi. 

6, An agreement to extend the time of payment of a promissory note, in consider- 
ation of usurious interest, is not binding, and will not dischaiige a surety. Brown 
M. Harness, 16 Harrisun's (Indiana) Reports, 248. 
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XXII. Iowa. 

I. Interest — ^The legal rate of interest in Iowa is six per cent Ten 
per cent may be charged on special contracts. On judgments, interest 
u chargeable as on the contract. - 

II. Penalty for Violation of the Usury Laws, — Forfeiture of the ex- 
cess of interest paid, for the benefit of the School Fund. The borrower 
is by law a competent witness to prove usury. 

IIL JDamages on JBUls* — The rates of damages allowed on non-accept- 
ance or non-payment of bills drawn or indors^ in this State, are as fol- 
lows : If drawn upon a person at a place out of the United States, or in 
California, or in the Territories of Oregon, Utah, or New Mexico, ten per 
centw upon principal, expressed in the bill, with interest from time of 
protest. If drawn upon a person at a place in Iowa, Missouri, Illinois, 
\Visconsin, or in Minnesota, three per cent., with interest. If upon a 
person at a place in Arkansas, Louisiana, Mississippi, Tennessee, Ken- 
tucky, Indiana, Ohio, Virginia, District of Columbia, Pennsylvania, Mary- 
land, New Jersey, New York, Massachusetts, Rhode Island, or Connecti- 
cut, five per cent., with interest. If drawn upon a person at a place in 
any other State, 8 per cent., with interest. (Code, §965.) 

IV. Sight Bills. — Grace is allowed on bills and notes, according to 
principles of the law merchant, and notice to indorsers, etc., according to 
the rules of the commercial law. (Laws, 1852-3.) 

decisions, - 

Bills of Exchange and Notes. — ^A person can not be rendered liable on a bQI of 
exchange or promissory note, unless his name, or the style of the firm of which he 
is a member, is attached to some portion of it aa a party. 1 Greenes Iowa B., 231. 

A bill of exchange drawp in one State upon a person residing in another State 
is treated as a foreign bilL 1 Iowa, 388. 

When no time of payment is mentioned in a note, it is in contemplation of law 
payable on demand. 1 Iowa, 652. 

The lex loci contractus will govern the liability of indorsers, and it will be pre- 
sumed that the lex mercatoria prevails in. those States, rendering the indorsers liable 
on demand and notice, without suit against the makers. 1 Iowa, 388^ 

Where a lost promissory note, which was made payable to bearer, is the ground 
of an action in chancery, to enable the complainant to recover, he must indemnify 
the defendant by bond and secority against all claims on the note ; such indemnity 
may be required by decreo of the court, and the complainant authorized to recover 
on compliance therewith; and on payment of costs. 1 Iowa, 49. 

Where a person, not a party, writes his name on the back of a negotiable pro- 
znissory note, th« law presumes that he is a striolly commercial indoraer, even 
-when his indorsement can not be made operative without the aid of another. 1 
Iowa, 831. 

Inierest. — ^By a provision of statute, an account bears interest from the time of 
its liquidation; and that will be presumed from the day the account was presented 
Ibr payment, if no objection is made to its correctness. 1 Iowa, 836. 

In order to recover interest on an account^ it should be averred in the declaration 
and specified in the bill of particulars. Ibid. 

Under the statute authorizing parties to contract for Interest not ezceeduig twenty 
per cent per annum, it was legal to make a note drawing twelve per cent, and if 
not paid when due^ fifteen per cent It will not be considered by a court of equity 

a contract fiftr penalty, but for interest affcer a given day. 1 lowa^ 180. 
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XXIII. &EHTUOKT. 

L Interest. — ^The legal rate of interest in Kentucky is six per cent 
No higher rate of interest is allowed even on special contracts. All 
contracts made,, directly or indirectly, for the loan, or forbearance of 
money, or other thing, at a greater rate than legal interest (6 per cent 
per annum,) shall be void for the excess of legal interest. 

IL Penalty for Vtolatum of the Usury Laws. — ^If any discount or 
interest greater than the legal interest or discount is taken by any bank, 
or other corporation, authorized to ,loan money, the whole contract for 
interest shall be void, and any thing paid thereon for interest may be 
recovered back by the person paying the same ; or any creditor of his 
may recover the same by bill in equity. 

Banks, or oUier monied corporations, or individuals, are not prevented, 
in discounting bills of exchange, from taking a fair rate of exchange 
between the jJace where it is bought and the place where it is payable, 
in addition to the discount for interest But such privilege of buying 
bills of exchange at less than par value, shall not be used to disguise a 
loan of money at a greater rate of discount than the legal interest or 
discount. 

III. Damages on BUls. — 'So statute is in force in Kentucky upon the 
subject of damages on inland bills of exchange. 

TV. Foreign Sills. — ^Where any bill of exchange, drawn on any pe^ 
son out of the United States, shall be protested for non-payment or non- 
acceptance, it shall bear ten per cent, per year interest from the day of 
protest, for not longer than ^eighteen months, unless payment be sooner 
demanded from the party to be charged. Such interest shall be recov- 
ered up to the time of tne judgment, and the judgment shall bear l^ 
interest thereafter. Damages on all other bills are disallowed. (Revised 
Statutes, pages 193 and 194.) 

V. Sight Bills. — Grace is allowed, by some banks, on bills, drafts, 
etc, payable at sights but the point is not yet fully settled in this State. 

Decisions, 

1. Partial payment on a debt bearing interest shall be first applied to the exkixh 
gaiahment of the interest then due. 

2. The notarial protest, under the notarial seal, of the non-aooeptanoe or non- 
payment of a foreign bill, shall be evidence of its dishonor ; but the protest may be 
dii^roved. 

3. A suit may be maintained against all, or somo, or any of the parties to a biH 
of exchange ; and a fidlnre of proof as to one or more defendants can not prevent 
judgment against the others or either of them. 

4. Where a bill is payable to the drawer's order, and endorsed to his agent, tbs 
endorsement is virtually to himself and no averment of his having paid it is neoe^ 
sary. 8 Dana, 133. 

6. In an action upon a foreign bill, the protest is competent evidenoe to pro?e 
presentment of the bill to the acceptor, and non-payment. 3 B. Monroe^ 10. 

6. Protest of a foreign bill is necessary to a recovery thereon against the drawer 
or endorsers; and in £eiitacky the demand and noting for protest must be made by 
'X9 notary himself ; it is not sufficient that this was done by his derk, nnJesB It 
appear that such delegation of authority is sanctioned by the custom of the plaot 
where the presentment was madeu 6 B. lloidt)e^ 60. * 
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XXIY. Louisiana. 

1. Interest, — 1. All debts shall bear interest at the rate of ftvk per 
cent, from the time they become due, unless otherwise stipulated. (Act 
March 16, 1865.) 

2. Conventional interest not exceeding eight per cent, per annum 
may be contracted for. Ibid. 

3. The owner of any promissory note, bond, or written obligation, for 
Uie payment of money to order or to bearer, or transferable by assign- 
ment, shall hare the right to collect, the whole amount of such promise 
sory note, bond, or written obligation^ notwithstanding such promissory 
note, bond, or written obligation may include a greater rate of interest 
or discount than eight per cent, interest per annum! Provided that such 
obligations shall not bear more than eight per cent, interest per annum 
after their maturity until paid. (Act of March 2d, 1860.) 

n. Damages on Bills. — ^The damages on bills of exchange, nego- 
tiated in Louisiana, payable in other States, are uniformly 5 per cent. 

in. Foreign Bills. — ^The damages on foreign bills of exchange, re- 
turned under protest, are uniformly (Statute of 1838) . 10 per cent. 

lY. Sight Bills. — ^There is no statute upon this subject in Louisiana. 
A decision has been made in one of the inferior courts allowing three 
days' grace on sight bills, but the usage is to pay on presentation. 

Decisions. 

By the laws of Louisiana^ a notary is required to reoord, in a book kept for that 
purpose, b31 protests of bills made by him, and the notices given to the drawers or 
indorsers, a certified copy of which record is made evidence. 6 Howard's U. S. B. 63. 

Under these laws, therefore, a deposition of the notary, giving a copy of the 
original bill, and a copy of his record, stating a demand of payment, subsequent pro- 
test and notice to the drawers and indorsers respectively, is good evidence. lb. 

Where a bank in which a note has been deposited for collection places it, in case 
of non-payment, in the hands of the notary to whom its own business is uniformly 
intrusted, to be protested, it will not be responsible for the fiiilure of the notary to 
protest the note, or to notify the proper parties, having shown the same care and 
attention in the management of the business intrusted to it which men of common 
prudence bestow on their own affairs. Baldwin v. Bank of Louisiana, Supreme 
Court, La., 1846. 

If the principal be sued for and recovered, the interest can not be afterwards 
claimed in a separate suit, i Martin's B. 83. 

Interest on interest can not be allowed. 6 Louisiana B. 33. 

Interest can not be allowed on an unliquidated claim, and a dalm is unliquidated 
when no act of one of the parties alone can render it certain. 6 Martin's B. 6 ; 1 
Martin's New Series, 130; 6 ib. 716, 10 ; 7 Louisiana B. 699, 134. 

A parol agreement to pay conventional interest is not void; parol proof can not 
be offered to prove such a convention ; but if a party, when interrogated, confess 
that he did make such a convention, it will bind him. 6 Martin's B. 279. 

Interest must be allowed on bills of exchange and promissory notes from the 
date of protest 6 Martin's New Series, 572. 

AU debts now bear interest from matwrUy. Acts of 1862, p. 95. 

Banks can not in any case take more interest than at the rate fixed by thei 
^ diarters. Where the bank-charter fixes the rate of interest at nine per cent, and 
^ ten is agreed upon, it will be reduced to the rate fixed by the charter. 8 Louiisiaiui 
i* jB.261. 
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, XXV. MiORIOAH. 

L /n^e«<.— The legal rate of interest in Michigan is seven per cent. 
Bat it is lawful for parties to stipulate in writing for any sum not exceed* 
ing ten per cent. 

II. Penalty far Violation of the Usury Laws, — ^Parties suing upon 
contracts reserving over ten per cent, interest, may recover judgment for 
the principal and legal rate of interest There is no provision for recov- 
ering back illegal interest paid^ and no penalty for receiving it. Bonc^ 
fde holders of usurious negotiable paper taken before maturity, withoat 

« notice of usury, may recover the full amount of its face. 

III. Damages on Bills^-^Damaaea on biUs drawn or negotiated in 
Michigan and payable, elsewhere ana protested are as follows : 

1. If payable out of the United States, 5 per cent. 

2. If payable in TVisconsinf lUinois, Indiana, Ohio, Pennsylvania, or New 

York, 3 per cent 

3. If payable in Missouri, Kentucky, New England, New Jersey, Dela- 

ware, Maryland, Virginia, or District of Columbia, 5 per cent. 

4. If payable in any other State or Territory, 10 per cent. 

IV. Sight BUU.^'-Qnce is allowed on all paper not payable on de- 
mand. 

Decisions, 

The feUowing instrument is not a promissory note : 

[$60.] ^ Pltxouth, Juljr 11, 1841. 

" Two yMTi ^m itAe, for value reoeived, we, or either of us, promise to pay BL 
W., or beaier, aixlby ddUara with use. Said W. agrees that if fifty dollars be pud 
on the Ist day of Jaiiuary, 1843, it shall oaaoel this note." Signed by the maksn, 
FM^eok et al vs. Norton «tdL,2 Mich. Bep. (Gibbs). 

The law of the place where a promissory note is made payable^ determines the 
time and mode of presentment and of proceedings upon non-payment, bat notice to 
tbe indorser most be acoording to the law of the place where the indorsement was 
made. Snow vs, Perkins^ 2 Kioh. Rep. (Gibbs), p. 238. 

When the law of a State in which a promissory note is made payable, aQthorizea 
its protest for non-payment, notice to the indorser residing in another State in whic^ 
the indorsement was made^ that it has been protested for non-payment and that fhs 
holder looks to him for payment^ is a sufficient notioe of presentment and non-pay- 
ment to charge him as indorser. Snow vs. Perkins. Ibid. 

The case of Piatt vs, Drake (1 Doug. Mich. Bep.), noticed and commented upon. 

A mistake in describing a promissory note in a notice of protest^ as in amooni^ 
eta*, does not necessarily vitiate the notice ; the question in such case being whetliar 
or no the indorser was misled by the mistake. Ibid. 

The object of a notioe of protest of a promissory note is to inform the indorser of 
the non-payment of it by the maker, and that the indorser is liable for the paymenk 
of it ; and if the notioe accomplishes this olject it is sufficient^ although it miada- 
scribe the note m some particulare. Ibid. 

A draft made payable to the bearer, no payee being named therein, ia^ nevertb»> 
less, an order for money in Und meaning of the Bevised Statutes of Kichilgan. Peopia 
fcBrii^um, 2 Mich. Bep. 
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Minnesota. 

m 

I. Interest^-^lniereai for any legal indebtedness shall be at the rate of 
$7 fbrtlOO for a year, unless a diJKrent rate be contracted for in writing, 
bat no agreement or contract for a greater rate of interest than $12 
for every $100 for a year shall be valid for the excess of interest 
over twelve per cent. ; and all agreements and contracts shall bear the 
same rate of interest after they become due as before, if the rate be 
cles^ly expressed therein. Provided^ the same shall not exceed twelve 
per cent, per annum. 

All judgments or decrees, made by any court in this State, shall draw 
interest at the rate of six (6) per cent per annum. (Laws of 1860, p. 
226.) • • 

II. Penalty /or Violation of Interest Latp^-^T^^ceas of interest over 12 
per cent forfeited. 

m, .Days of Grace, — On all bills of exchange payable at sight, or at 
future day certain within this State, and on all negotiable promissory 
notes, orders and drafts, payal^lo at a future day certain within this State, 
in which there is not an express stipulation to the contrary. 

IV. WfUn Grace not allowed, — On bills of exchange, note or draft, 
payable on demand. 

V. When Presented for Payment j ofrc. — Bills of exchange, bank checks 
and promissory notes falling due, or the presentment for acceptance or 
payment whereof should be made on the 1st day of January, the 4th 
day of July, the 26ih dayof December, the 22d day of February, and 
every day appointed by th^ President of the United States or the Gov- 
ernor of the State as a day of fasting or thanksgiving, shall be presented 
for acceptance or payment on the day preceding. Such days (above 
enumerated) shall be treated and considered as the first day of the week, 
commonly called Sunday. (Col. Laws, p. 376.) 

VL Acceptance of Bills of Exchange, — No person within this State 
shall be charged as an acceptor on a bill of exchange, unless his accept- 
ance shall be in writing, signed by himself or his lawful agent 

VIL Damages on Bills of Exchange, — On any bill of exchange drawn 
or endorsed within this State, and payable without the limits of the 
United Stu.cs, which shall be duly protested for non-acceptance or non- 
payment, the party liable for the contents of such bill shall, on due no- 
tice and demand thereof, pay the same^t the current rate of exchange, 
at the time of the demand, and damages at the rate of ten per cent 
upon the contents thereof, together with interest on said contents to be 
computed from the date of the protest ; and said amount of contents, 
damages and interest shall be in full of all damages, charges and ex- 
penses. 

On all bills drawn on any person, body politic or corporation out of this 
State, but within some State or Territory of the United States, and pro- 
tested for non-acceptance or non-payment, five per cent damages and 
interest, and cost and charges of protest. 
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Missouri. 

I. Interest. — ^The legal rate of interest in Missonri is six per cent 
when DO other rate is agreed npon. Parties may agree in writing for 
any larger rate, not exceeding ten per cent Parties may so contract as 
to compound the interest annually. 

n. Penalty for Violation of the Usury Laws.- — Forfeiture of the en- 
tire interest ; bat judgment to be rendered for the principal with ten per 
cent interest, the interest to be appropriated to the school fund. 

IIL The damages allowed on bills of exchange payable in other 
States or Territories of the United States returned under protest, are 

uniformly. . .', 10 per cent 

On bills of exchange payable within the State, 4 per cent. 

On negotiable notes, if actually negotiated, 4 per cent 

In these last two cases no damages can be recovered, if payment is 
made or tendered within twenty days after demand or notice of dis- 
honor. 

IV. — Foreign Bills. — The damages allowed on foreign bills of ex- 
change, protested for non-payment, are ; • 20 per cent 

The damages allowed in all of the above cases are in lieu of interest^ 
charges of protest and other expenses incurred previous to or at the time 
of giving notice of dishonor, or maturity of note or bill when notice is 
required ; but after protest the interest will be allowed on the aggregate 
sum of principal and damages. 

Y. Sight Bills, — A statute of 1853-4 provides, that on bills of ex- 
change, payable at sight, grace shall not be allowed. 

Decisions. 

BUli^^^The notary's protest is evidence of presentment and refaaal to pay, in Mis. 
sonrL 4 Missoari, 62. 

A bill of exchange payable at a time certain need not be presented for accept- 
ance until maturity ; but if it is, notice and protest are necessary. 8 Missouri, 268. 
But if the bill is presented for acceptance before that time, and acceptance refused, 
notice must be given in order to fix the liability of endorsers. Ibid. 

In demanding payment of a bill, it should be produced. 8 Missouri, 52. And 
in Missouri demand of payment is properly made on the third day of grace. A de- 
mand made at the counting-room of the acceptor of a bill of exchange, by the clerk 
of the holder, is sufficient, without showing a special authority in the clerk for that 
purpose. Ibid. 

It is not indispensable for the notice of the dishonor of a bill to be sent to the 
post-office nearest to the residence or the party, nor even to the town in which he 
resides, if it be in fact sent to the post-office to which he usually resorts for his let- 
ters. 1 Missouri, 443. To hold an endorser, personal notice of the dishonor of the 
bill, or notice left at his dwelling-house or place of business, is necessary, where the 
parties reside in the same place. 7 Missouri, 467. 

The Missouri statute making promissory notes assignable, vests the legal property 
in the assignee, and a suit cannot be maintained in the name of the payee for the use 
of thfe assignee. 5 Missouri, 433. The statute provision in the Revised Code of Mis- 
souri of 1836, that the holder of a negotiable note, in order to &s. the liability of an 
endorser, shall, with due diligence, institute proceeding^ against the maker, was 
intended to supersede the necessity of demand and notice, 6 Missouri, 838. 
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, XXYL MississiPFi. 

/I. Interest, — ^The lega^ rate of interest in Mississippi is six per cent 
The following act was passed in March, 1856 : 

Be it enacted, dkc, That it shall be lawful for parties to contract in writing for the 
payment of any rate of interest not exceeding ten per cent per annum, upon any 
debt after the maturity thereof. Sec 2. That this act shall be in force from the time 
of its passage. See. 3. That the provisions of this act shall not be applied to any 
contract heretofore made. 

• 

11. Damages on BiUs, — No damages are allowed for default in the 
payment of any bill of exchange drawn by any person or persons within 
the State on any person or persons in any other State. On all domestic 
or inland bills (drawn on persons within the State), and protested for 
non-payment, five per cent. (See act of May 11, 1837.) 

in. Foreign Bills, — ^The damages on bills of exchange drawn on 
persons without the United States, returned under protest^ are 10 per 
cent, with all incidental charges and lawful interest. 

lY. Sight Bills. — Grace is not allowed on bills of exchange, drafts, 
etc., payable at sight. 

Decisions, 

Under the statute of Mississippi, protest of an inland bill of exchange is not 
necessary to enable the holder to recover the amount of it of the drawer ; that is 
necessary only to enable Jiim to recover interest and damages. ' 6 Howard's S. C. 
R23. 

It is not necessary that the notary should make out his formal protest of a bill 
at the time of presenting it for acceptance or payment, which is refused ; but it is 
sufKcient if he makes a note of the ^ts at the time, and draws up his protest after- 
wards. Ibid. 

BSis, — An order payable out of a particular fund is not a bill of exchange. 1 
Smedes <b Marshall, 393. 

An indulgence granted to the acceptor until the drawer sVuld be heard from, 
based upon a sufficient consideration, exonerates the endorser. 6 Smedes & Mar- 
^aU, 433. 

An accommodation endorser is not discharged upon notice to the holder of the 
paper to sue the drawer, and proof of his failure to bring suit until after the drawer 
became insolvent. 6 Howard, 689. 

Where the dwelling-house or place of business of the drawee of the bill is shut 
up, it seems that there must be inquiry in the neighborhood, in order to excuse pre- 
sentment 7 Howard, 29*7. 

The notary who fills up and certifies the protest must present the bill himself; 
^ it can not be done by an agent 4 Howard, 667. 

A bill of exchange, payable at a certain time, need not be presented for accept- 
ance until maturity; but if it is, notice and protest are necessary if acceptance be 
refhsed. 4 Howard, 567. See, also, 12 Verm. 401 ; 8 Miss. 268. 

It seems that demand and protest must be made according to the laws of the 
place where the bill is made payable. In Mississippi, a demand of payment of $k 
foreign bill is not good unless made by the notary himself. 7 Howard, 294. 

An agent of the holder is allowed one day to give notice to his prindpfJ of a de- 
fault, and the principal is entitled to one day, after he receives notice, to give notice 
by mail to the drawer or endorser. 7 Howard, 294. 

The last endorser of a bill, in order to hold the prior endorsers, must give notice 
to them of its dishonor on the next day after he himself receives such notice. 4 
Smedes & Marshall, 177. 
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XXVKL Ohio. 

L InteresL — ^The law allows interest at six per cent per annnm on all 
money due, and no more. (The law allowing 10 per cent on special 
contracts was repealed April 1st, 1850, bnlTthe repeal does not afiect 
contracts entered into prior to this date.) 

n. Penalties, — ^There are no penalties for usury. Contracts for greater 
rates are void o« to the excess <mly ; and if interest beyond six per cent has 
been paid, the debtor has a right to have such excess applied as payment 
on the principal 

^ in. Bills of Eachange. — ^'^ Damages on protested bills of exchange, 
drawn by a person or corporation in Ohio, are not recoverable on any con- 
tract entered into after the passi^ of this act'' (Passed and took effeet 
April 4th, 1859.) 

A check is not entitled to grace ; but a check '' payable on a future speci- 
fied day is a bill of exchange,'' and entitled to grace. (5 Ohio State Bep^ 13.) 

^ The usage of banks in any particular place, to regard drafts upon them 
payable at a day certain after date, as checks, and not entitled to days of 
grace, is inadmissible to control the rules of law in relation to such paper." 

(lb.) 

lY. Sight Bills, — By an act of the legislature, approved February 22d, 
1861, it is enacted that ''no note, check, draft, bill of exchange, order or 
other negotiable or commercial instrument, payable at sight or on de- 
mand, or on presentation, shall be entitled to days of grace, but shall be 
absolutely payable on presentment All other notes, drafts or bills of 
exchange shall be entitled to the usual days of grace. T&is act is in force 
from its passage. 

No grace is allowed on bank checks payable at sight A statute is it 
force providing that '* all bonds, notes or bills, negotiable by this act, shall 
be entitled to three days' grace in the time of payment" 

% Decisions, 

1. Where the drawer of a bill of exchange has paid the bill to the payees, after 
the acceptors have refused to pay it, he has the right to sue the acceptors, in the 
name of the payees^ for his own oenefit. 8 McLean, 891. 

2. A protest mnst be made bv the notary, and if his name is used by his clerk, it 
is improper, and cannot make tne protest valid. 8 McLean, 481. 

8. A bill drawn in another State payable in Ohio, is entitled to grace, and a de- 
mand and notice on the second day of grace is not saffioient 10 Ohio, 496. 

4. A note for a certain smn, payable in bank paper, is negotiable under the stat- 
ute. 1 Ohio, 189. 

6. The patting a seal to a note does not change the commercial character of the 
paper. 6 Ohio, 222. 

6. In an action by the assignee against the maker of a single bill, under seal, the 
endorsement is necessary to be proved. 1 Ohio, 261. 

7. Erery endorsement of a bill of exchange is a new contract, and each endorser 
becomes to the subsequent holder a new drawer. 10 Ohio, 180. 

8. Where a note is payable at a certain place, no demand is necessary in order 
to charge the maker; out if the maker be there, ready to pay the money, and no one 
be there to receive it, the duty to pay still remains, but no action can be sustained 
until a subsequent personal demand be made. 1 Ohio, 483. 

9. Ko protest of the dishonor of a bill drawn by a citizen of one State on a citizen 
of another is necessary, except to recover statute damages. 10 Ohio, 496. 
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XXIX. Tbnnxssu. 

I. Interest, — ^The legal rate of interest in Tennessee is six per cent ; 
special contracts may, however, by made for a higher rate, not exceeding 
ten per cent. (Act Feb. 21, 1860.) ^ 

II. Penalty for Violation of the Usury Laws. — ^Liabl^to an indict^ 
nent for misdemeanor. • If convicted, to be fined a som not less than 
the whole nsnrions interest taken and received, and no fine to be less 
than ten dollars. The borrower and his judgment creditors maj alsoi 
at any time within six years after usury paid, recover it back from the 
lender. 

m. Damages on Bills. — ^The damages on bills of exchange nego* 
tiated in Tennessee, payable in other States, and protested for non-pay- 
ment are 8 per cent. 

lY. Foreign Bills, — ^The damages allowed on foreign bills of ex- 
change, returned under protest, are as follows : 

1. If upon any person out of the United States, and in North America, 

bordering upon the Gulf of Mexico, or in any part of the West 
India Islands 15 per cent. 

2. If payable in any other part of the world . • 20 per cent. 

V. Sight jKW«.— The legislature has passed an act providing that 
bills at sight shall not be entitled to days of grace. By law, all nego- 
tiable pi^per due July 4, December 25, January 1, or on any Saj 
appointed by the Governor as a day of Thanksgiving, or as a public hoh« 
day, shall be payable the day preceding either of those days. 

Decisions. 

The certificate of a notary that he gave dae notice to an indorser is not admissible 
evidence, unless it be made at the time of the protest^ and be made in or on the pro- 
test 4k Humphreys, 61. -f « 

IniertsL — The rule of calculating interest in Tennessee^ where payments have 
been made, is to calculate the interest upon the sum due ih>m the time it was due up 
to the time payment was made, and to deduct the payment fh>m the principal and 
interest at that time, and so till the whole is paid. 6 Yerger, 310. 

Promissory Notes, — ^A due bill is in legal effect a promissory note, and as such as- 
signable^ and, where for a money demand, negotiable. 4 Humphreys, 247. 

Where there are joint promisors, a release of one, to effect the discharge of the 
others, must be a release under the seal of the party, and must be pleaded by the 
party wishing to discharge himself by such act of the plaintiff 4 Humphreys^ 449. 

Where a note is made payable in property at a given day, the tender must be 
made in good faith, and in pursuance of the terms of Sie contract. Any substantial 
variation from its terms will subject the payer to the payment of money. 6 Hum- 
phreys, 423. 

A note for money, which may be paid in cotton, is not a negotiable instrument 
in Tennessee, and the indorser or assignor of such paper is not liable on his in- 
dorsement But if such a note is not discharged in cotton at the stipulated time^ it 
becomes a money demand, and debt and detinue will lie against the maker. 5 
Yerger, 436. 

In Tennessee, where a note under seal was given, and a covenant entered into 
by the payee for the delivery of the articles which were tiie consideration for which 
the note was given, it was held, that the maker of the note^ under the act of 1817, 
c 16^ could inquire into its consideration. 6 Yerger, 616. 



^ 
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XXX. JVexab. 

I. Interest — On all written contracts ascertaining the snms due, when 
no rate of interest is expressed, interest may be recovered at the rate of 
eight per cent, per annom. 

The parties to any written contract may stipulate for any rate of 
interest, not exceeding twelve per cent, per annum. 

Judgments bear eight per cent, interest, except where they are recoY-^ 
ered on a contract in writing which stipulated for more, not exceeding 
twelve, in which case they bear the rate contracted for. 

No interest on accounts, unless there be an express contract; but 
only eight per cent, can' be recovered on a verbal contract. 

Contracts to pay interest <ni account will not be presumed from pre- 
vious course of dealing. 

Penalty for Violation of the Usury Laws. — ^Forfeiture of all the 
interest paid or charged. 

III. Damages on Bills, — An act giving damages upon protested draffai 
and bills of exchange drawn upon persons living out of the limits of the 
State, passed December, 1851. 

Section 1. Be it enacted by the Legislature of the State of Texag^ 
That the holder of any protested draft or bill of exchange, drawn within 
the limits of this State, upon any person or persons living beyond the 
limits of this State, shall, after having fixed the liability of the drawer or 
indorser of any such draft or bill of exchange, as provided for in the act 
of March 20, 1848, be entitled to recover and receive 10 per cent, on the 
amount of such draft or bill, as damages, together with interest and cost 
of suit thereon accruing. Provided^ that the provisions of this act shall 
not be so construed as to embrace drafts drawn by persons other than 
merchants upon their agents or factors. 

rV. Sight Bills. — Bj usage, grace is not generally allowed on bills, 
drafts, etc., payable at sight, but the rule is not invariable in this 
State. 

JBills of Exchange^ — ^The general rule is that the holder of any bill 
of exchange may fix the liability of the drawer (where bill has been 
accepted) or any endorser, without protest or notice, by instituting suit 
against the acceptor before the first term of the district court to which 
suit can be brought, (or, if the amount do not exceed $100, exclusive 
of interest, by instituting suit before Justice of the Peace, within sixty 
days,) after the right of action accrues ; or by instituting suit before the 
second term of said court, and showing good cause why the suit was not 
instituted before the first term. 

The drawer of any bill of exchange which shall not be accepted 
when presented for acceptance, shall be immediately liable for the pay> 
ment thereof. 
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• XXXI. WiSOOKSIK. 

After January, 1 863, tlie legal rate of interest, by an act of the legis- 
lature, is to be seven per cent. An usurious contract is void, and the 
party loaning the money ia liable to a penalty of three times, the usury 
m addition. 

n. Penalty for Violation of the Usury Laws. — ^Whenever any per- 
son shall apply to any court m this State to be relieved in case of a 
usurious contract or security, or when any person shall set up the plea 
of usury in any action or suit instituted agamst him, such person, to be 
entitled to such relief or the benefit of such plea, shall prove a tender 
of the principal sum of money or thing loaned, to the party entitled to 
receive the'same. Act March 29, 1856. 

III. Damages on Bills of Sxchange. — ^The damages on bills of ex- 
change, drawn or indorsed in Wisconsin, payable in either of the States 
adjoinit^ that State, and protested for non-acceptance or non-payment, 
are .5 per cent. 

If drawn upon a person, or body politic or corporate, within either 
of the United States, and not adjoining, to that State, the damages 
are 10 per cent. 

rV. Foreign Bills, — ^The damages on bills of exchange, drawn or 
endorsed in Wisconsin, payable beyond the limits of the United States, 
and protested for rwn^cceptance or non-payment, are (R. S. 1849, p. 

263) . 5 per cent 

Together with the current rate of exchange at the time of demand. 

V. Sight Bills, — ^On all bills of exchange, payable at sight, or at a 
future day certain, grace shall be allowed (R. S. 1849, p. 263), but not 
on bills of exchange or notes payable on demand. 

Decisions and Statute, 

Promissory Notes. — ^Where ia an action brought upon a promissory note, exe- 
cuted bjr the defendant as a trustee of a company, whereby he promised to pay, 
and also upon another note which he subscribed with his own proper name, but 
adding his representative name of trustee, a general demurrer to the declaration will 
not be sustained. Rupert w. Madden, 1 Chandler's Supreme Court Reports, 1850, 
p. 146. 

The addition in the body of the notes, as appended to the name of the maker 
subscribed thereto, is a mere descripto persona of the party making the note, and 
can not be so construed as to exempt him from personal liability. The description 
which he gives of himself either in the note or in subscribing the same, is to be re- 
garded as merely descriptive of his person; but can not be construed as relieviug 
him from personal liability. Ibid. 

Partnership. — ^Where a partnership exists between two persons, one of whom is 
a dormant partner, and the creditors of the firm have obtained judgments against 
the ostensible partner, founded upon debts created upon the partnership aocounts, 
upon which executions have been issued nulla bondj a bill in equity, against both 
partners, will be sustained upon the allegation that the dormant partner had, by 
fhtudulont connivance of the ostensible one, obtained the possession, and laid claim 
to all the partnership assets, in fraud of the creditors : the relief which equity will 
give is to subject the whole assets to the payment of such debts. Ibid., YoL II. 
p. 222. 
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FOREIGN BILLS OF EXCHANGE. 



Forme of Bille of Fxckange ordinarily used in the French^ German^ 
Dutchf Italian^ Spanish^ Portuguese^ Swedish and Danish languages. 

As many bills in foreign languages pass throagh the hands of nnmerons 
bankers, it may be useful to give a list of some of those words which ex- 
press the amount and the time, the two main points in a bill of ex- 
change : 



English^ 
German^ 
Dutch^ 

French^ 

Italian^ 

Spanish^ 

Portuguese, 

Swedish^ 

Dantskf 



English^ 
German^ 
Dutch, 
French, 

Italian, 



One, 

£in, 
Een, 

XJn, 

TJno, 

Uno, 

Hum, 

En, 

Een, 



Two, 
Zwei, 
Twee, 

Deux, 

Due, 

Dos, 

Dons, 

Twa, 

To, 



Three, 

Drei, 

Drie, 

Trois, 

Tre, 

Tres, 

Tres, 

Tre, 

Tre, 



Sixty, 

Sechzig, 

Zestig, 

Soixante, 

Sessanta, 
Sesenta, 
Becenta, 
Sexti, 



Ninety. 

Neunzig. 

Negentig. 

{Quatre-vingt-dix, 
or Nonante. 

Nonanta, or Novanta. 

Norenta. 

Noventa. 

' Nitti. 



Tredsindstyve, Halrfemtesindstyvec 



Spaniel 



I 



Portuguese, 

Swedish, 

Danish, 



Two months after date, 
Zwct monate nach dato, 
Twee maanden na dato, 
A deux mois de date, 

A due mesi dopo data, 

A dos meses de la fecha, 
A dos meses ^ata, 

A doua mezes de data, 

Twa manander ifran dato. 

To maander efter dato. 



1 
{ 



Three days after sight 

Drei tage nach sicht. 

Drie da^en na zigt. 

A trois jours do yue« 

A tre giorni vista. 

A tre giorni depo vista. 

A tres dias vista. 

A tres dias vista. 
Tre dagar efter sigt. 
Tre dage efter sigt 



In ali the above languages, *' at sight'' is usually expressed by a vista, 
except the French, which expresses it by h vue. *' At usance" is ex- 
pressed by a uso or ad uso. The names of the months so nearly resem- 
ble the English, that a mistake can bat rarely occur. 



I 

I 
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The following ape forms of bills in each of the languages named : 

» Frbkch. 

Lillk^ le2S Sepiembref 1848. Bon pour £158 Sterlings. 

Au vingt'cinq Dicemhre prockain, II vous plaira payer par ee mandat h 
fordre de noue-mimee la somme de cent dnquanie-huii livree eierlinge 9 
sehellings valeur en nous-mimes et que passerez suivant Vavis de 



A Messieurs . • 
d Londres. 



OxBMior. 



Numberg, den 28 October^ 1848. Pro £100 Sterling. 

Zwei monate nach daio zahlen Sie gegen diesen Prima Wechsel an die 

Ordre des Herm Ein Hunderi Pfund Sterling den 

Werth erhalten und bringen solche ^f Sechnung laut Berieht von. 



fferren • • • • . 
X/ondon. 



Dutch. 



Cfruotfff den 1st November^ 1848, Vo(yr £59 l7 6.. 

Twee maanden na dato gelieve TTEd te betalen voor dezen amen prima 
Wisselbrief de secunda niet betaaldzynde aan de ordre van de Heeren .... 
negen d; vyftig Ponden zeventien sehelling en zespences sterling, de waarde 
in rekening UEd stelle het op rekening met ofzonder advys van 



de Heer 

te London. 



Italiak. 



Livomo, le 25 Settembre^ 1848. Per £500 Sterline. 

A Tre mesi data pagate per questa prima di Cambio {una sol volta) alP 

ordine ,la somma di Lire cinque cento sterline valuta ' 

cambiata, eponete in contoM. S» secondo Vawiso Addio. 



Al 

Londra. 



\ 
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Sfahisb* 

Malaga d 20 de Setb"* de 1848. Son £300. 

A noventa dias/ecka se serviran F* mandar pagar por este primer a de 

cambio d la orden de los S^ Tret eientas libras Usterlinas 

en oro o plata valor reeibido de dhos S^ que anotaran valor en cuenia 
Begun aviso de . 



Ahs S"^ ... 
Londrea 



PORTVOITEBE. 

£600 Usterltnas, Lisbon^ aos S de Dezembro de 1848« 

A Sessenta dias de vista precizos pagari V • « • ^ • por esta nossa 

unica via de Letra Segura h n6s ou jk nossa Ordem a quantia, ctcima de 
Seis Centos Libras Esterlina^' valor de n6s recebido em Fazendas^ que 
passdra em Uonita segundo o aviso de 



Ao Sen^ .... 
Londret, 



Swedish. 



SJomeberg, den 23 September, 1848. For £ SterL 100. 

Nittio Dagar efter dato behagade H. S, emot denna prima Wexel 

(secunda obetald) betala till Herr elle ordres Etthundra 

Fund Sterling som stalles i rakning enligt avis. 



Herrar .... 
London. 



DAirxsH. 



Sjobenhavn, December, 1848. Rixdalers R. M. 4,000. 

Tre maaneder efter dato behager de at betale denne Prima Vexel, 
Seauaida ikke, • till Herr '....,••<••«• eller ordre tned Fire Tusinde 
RixdcAers M, M,, Valutta modtaget og stilles i Regning iftlge advis. 



Herrer . - • . . 
London' 
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FORMS OF NOTICE OF PROTEST. 

Thk following forms havo been prepared after careful investigations of 
the subject, and with a view to combine all the information required by 
the latest decisions of the State Courts. 

In the case of the Mechanics' Bank vs, SuLLrvAN, before tke Supreme 
Court of NevhTork^ at Brooklyn^ in 1863, it was decided that the printed 
signature to a notice of protest^ by a notary public^ is •valid.' 



FOKM USED IN NeW-YobK. 

I New-York^ ,186 

Please to take notice, that a promissory Note for % . . . . , mxide by 

, endorsed by you, having been duly presented and pay- 

ment thereof demanded, which was refused, is therefore protested for non- 
payment, and that the holders look to you for payment thereof, 

Notary Public, 



Form of Notice used bt the Notary of the Philadelphia Bank. 

$ Philadelphia,, , 186 

Payment of note in favor of and by 

endorsed, for $ ..;..., dated , delivered to me 

for protest by the Bank of Philadelphia, bejing this 

day due, demanded and refused, it has been by me duly protested accord-- 
ingly, and you will be looked to for payment, of which you hereby have 
notice, 

* • . ., Notary Public, 



Form used by the Notary of the Bank of Virginia. 

$ Pichmx>nd, Va., , 186 

Take notice, that • note for $ , dated the .... 

day of , 186 , and payable days after date^ to the order 

of , at the Bartk of Virginia, and endorsed by 

, being due and unpaid^ the same was presented by me at 

the Bank , and payment thereof then and there demanded^, 

which was refused. Whereupon the said note was dishonored, and I duly 
protested the same for non-payment, and the holders look to you forpay^ 
ment, as endorser thereof , for principal, interest, damages and costs. 

Bone at the request of the Cashier of the Bank ef Virginia, 

, Notary Public 
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FOBM ABOFTKD BY THK CaTUOA CoITNTT BaNK, NeW-YorK. 

% Auburn, , 186 

Sir^ — Take notice^ that a promissory note made by , to 

order of , for dollars, dated at 

after date, this day due, endorsed by you, was this day presented by me, at 
the Cayuga County Bank, where the same was made payable, and pay- 
ment thereof demanded of the of said bank, and by him re- 
fused, and is this day protested for non-payment. The holder looks to you 
for the payment of the same, 

, Notary Public. 

To 



Form of Notice used xk Yxrmoht. 



A promissory note for dollars, dated , payable 

after date, to , signed by , en- 
dorsed by , having, been duly presented for payment this 

day, and payment refused, has been protested by me for non-payment. I 
now hereby give you notice, that the holder looks to you for payment, inter- 
est, cost and damages, 

, Notary Public. 



YOTLU USED BT THE NOTABT OF THE SuFFOLK BaKK, BoSTON. 

I Boston, ,186 

Sir, — A promissory note for $ , dated , signed 

. • . • , payable to the order of ..,., at , en- 
dorsed by , having been protested by me this day for non^ 

payment, I hereby notify you that the holder looks to you for payment^ 
interest, cost and damages, payment having been duly demanded and 
refused. 

Done at the request of the Cashier of the Bank 

• •••••••••.., Notary Public. 



Bill of Ezchavok. 

$ Boston, , 186 

A bill of exchange, drawn by , on , for 

dollars, dated ,186 , payable after , 

in favor of , and endorsed by , due this day, 

is protested for non-payment, by direction of the holder, payment having 
been duly demanded and refused. 

The holder requires of you payment of the same, with interest, cost and 
damages. 

, Notary Public. 
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Remarks, 

Jadge Stort, in his Treatise on Promissory Notes^ sajB : The endorse- 
ment of a promissoiy note, in contemplation - of law, amounts to a con- 
tract on the part of the endorser, with and in favor of the endorsee, and 
every subsequent holder to whom the note is transferred. First, that 
the instrument itself and the antecedent signatures thereon are genuine. 
Second, that he, the endorser, has a good title to the instrument. Third, 
that he is competent to bind himself by the endorsement as endorser. 
Fourth, that the maker is competent to bind himself to the payment, and 
will, upon due presentment of the note, pay it at maturity. Fifth. That 
if, when duly presented, it is not paid by the maker, he, the endorser, 
will, upon the due and reasonable notice given to him of the dishonor, pay 
the same to the endorsee or holder. 

There is no particular form of notice required, but it is indispensable 
that it should, cither expressly or by just and natural implication, con- 
tain, in substance, the following requisites : 

1^^. A true description of the note, so as to ascertain its identity. 

2d, An assertion that it has been duly presented to the maker at its 
maturity, and dishonored. 

3(f. That the holder or other person giving the notice, looks to the 
person to whom the notice is given, for payment and indemnity. 

This statement is essential to establish the claim or right of the holder, 
or the party giving notice, for otherwise he will not be entitled to any 
payment from the endorser. It will be sufficient, indeed, if the notice 
sent, necessarily, or even fairly, implies by its terms that there has been 
a due presentment and dishonor at the maturity of the note ; but mere 
notice of the fact that the note has not been paid, affords no proof what- 
ever that the note has been presented in due season, or even that it has 
been presented at all. 

The Supreme Court of the United States have decided, that " where a 
notice is sent, after the exercise of duo diligence, and inquiry as to the 
residence of the endorser, a right of actioQ immediately accrues to the 
Lolder, and subsequent information of another character as to the true 
residence of the endorser does not render it necessary for the holder to 
send him another notice. 

The law does not require actual notice. It requires reasonable dili- 
gence only, and reasonable efforts, made in good faith, to give it. And 
if sufficient inq;iiiries have been made, and information received, upon 
"which the holder has a right to rely, a mistake as to the nearest post- 
office does not deprive him of his remedy. He has done all that the law 
requires ; and the notice thus sent fixes the liability of the endorser as 
effectually as if he had actually received it — {Howard^ s Reports, vol. ix.) 



Waiver of Notice, — In Maine it has been decided, that if the endorser 
of a promissory note knew that the note would not be paid on present- 
ment, and that the maker had deceased, and his estate insolvent, such 
knowledge would not relieve the holder from his obligation to make the 
presentment and give due notice of dishonor. 
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DeeecLse of Maker. — ^When the maker of a promissory note dies before 
it becomes payable, the holder should make inquiry for his personal rep- 
resentative, if there be one, and present the note at maturity for payment. 

B}/ whom held. — It has been held that notice of dishonor need not 
state on whose behalf payment is applied for, nor where the bill is lying ; 
and a misdescription of the place where the bill is lying is immaterial, 
unless perhaps a tender were made there. 

Kentucky. — The place where a bill of exchange is dated is, prima facie^ 
the residence of the drawer, and, in the absence of proof to the contrary, 
notice sent to that place will be good. 

In Maseachusetts^ {R. S. 303,) all bills of exchange payable at sight, 
or at a future day certain, and all promissory negotiable notes payable at 
a future day certain, within that State in which there is no express stipu- 
lation to the contrary, grace is allowed as it is by the custom of mer- 
chants on foreign bills of exchange, payable at a certain period after date 
or sight These provisions do not extend to any bill of exchange, note 
or draft, payable on Remand. 

In Louisiana, the Ist of January the 8th of January, the 22d of Feb- 
ruary the 4th of July, the 25th of December, Sundays and Good Friday, 
are days of public rest. When the third, or both third and second daya 
of grace on a bill or note falls upon a day of rest, sut^h bill or note shall 
become due in the one case on the second, and the other on the first day 
of grace. In computing the delay allowed in giving notice of non-pay- 
ment or non-acceptance of a bill or note, the days of public rest are not 
counted. {Bullard d Curry's Digest^ 40.) 

In Michigan^ days of grace are not allowed upon any bill, note oi 
draft, payable on demand, but are allowed upon all bills payable at 
sight, or at a future day certain, within the State, and all negotiable 
promissory notes and drafts payable at a future day certain within the 
State, wherein there is no express stipulation to the contrary. (2 B, J3. 
q/^ 1846, 157.) ^ • 

In New-Hampshire, days of grace arc allowed on all negotiable prom* 
issory notes, except those payable on demand, unless the instrument show 
the intention of the parties to be otherwise. {B. S, 180.) 

In Vermont, bills and notes executed in any other State, but payable 
in that State, and all bills and notes executed in that State, and payable 
in any other State, are entitled to three days^ grace ; this does not extend 
to bills and notes payable on demand, or in any way but in money. 
(jB. S, 73.) 
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AbscondiniT of dranrcr, 

excuse for non-presentment, 41. 
Aoceptluice, presentment for, (see Pre- 

%€ntmenty) 43. 

detention of bill, when deemed, 48, 

44. 

— law of, New-Tork, 43. 
— • definition of, 43. 
kinds of, 43, 170, 172. 

conditional and qaalifiedy48, 47,170. 

parol, 43, 170. 

verbal or written, 44, 46. 

by express words or implication, 44. 

law of England, as to, 44, 170. 

promise to accept when equiyalent, 

44. 

— of non-existing bill, 44, 47. 

— — - loss of bill, when deemed, 48,45, 170. 
-——destruction of bill, when deemed, 

43, 46, 170. 

— law of New-York, as to, 46. 
— — law of United States, as to, 46. 

— statntes relating to, l7l. 

— erasure of, 47, l^l. 
waiver of, 47, 171. 

by partners or several drawees, 4Y. 

— of non-existing bill, 47, 171. 
by agent, 47. 

  mode of, 46, 49. 
— - duties of holder after, 49, 60. 
effect 6f, 60. 

— by whom, 60. 

what admitted by, 61. 

— ^ aupra protest, 

what, 48, 172. 

— - form of, 49. | 



Acceptance, dnty of holder, 49, 50. 

effect of, 60. 

duties of acceptor, 60. 

by whom, 60. 

Acceptance/or better security, 50. 
Acceptor, 82. 

presentment for acceptance to, 41. 

— for payment, 68. 

-— — supra protest, duties of, 48, 60. 
— — wnat admitted by, 61. 
~—^{SeQ Acceptance.) "^ 

Act of honor, what, 49. 
Actions, limitations of, 28. 
Administrators, notes by, 56. 

notice to, 78, 80. 

Advtee, statement of, when necessary, 87. 
Agents, bills or notes by, 87, 66. 

bills or notes, when, binds principal, 

66. 

presentment for acceptance by, 40. 

 now acceptance to be made, 47. 

when themselves bound, 88. 

^— notice to and bv, 83, 180. 
^— liability of, in giving notice, 88, 180. 
— ^— endorsements by, 193. 
Alabama, interest law of, 887. 

law of bills of exchange, 206. 

Arkansas, interest law of; 338. 
Assignees, present, for acceptance to, 42. 

transfers by, 191. 

Assignment of bills and notes, 192. 
Austria, law of, upon non-payment, 11. 

Bank notes, laiv of, 197. 

what, 198. 

liabilities of bank or banker, 198. 
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Bank notes, liabilities of bank or banker, 

when stolen, 198. 

— of transferer, 199. 

.^^ ....— and duties of transferee, 200. 

bills payable in, 88. 

Bankmptcy no excuse for non-present- 
ment, 41. 

— notice in case of, 96. 

Banks, liability of, fur 'agents and corre- 
spondents, 84, 180. 
Bearer, bills payable to, 86. 

notes payable to, 66. 

Bills of excnanfi;e : 

-— ^- orijzin ana nature of, 81« 

*— ^ definition of, 82. 

— parties to, 82. 
^^ endorsements of, 83. 

forms of, 82, 88. 

kinds of, 84. 

foreign, what, 84. 

. inland, what, 84, 71. 

 requisites of, 84, 169. 

form of, 84. 

• negotiability of, 86. 

payable to whom, 86. 

.....— to fictitious person, 86. 

— Talue received, not necessary in, 86. 

— several drawees, 86. 

put it to account, not necessary in, 

87. 
Bills of exchange, law of: 

— Alabama, 206, 887. 
— - Arkansas, 888. 

California, 207, 889. 

Connecticut, 209, 826. 

*-^ Delaware, 831. ' 

Florida, 210, 840. 

Georgia, 211, 886. 

Illmois, 214. 841. 

Indiana, 217. 842. 

— Iowa, 283, 843. 

Kentucky, 238, 844. 

— — Louisiana, 241, 845. 

Maine, 248, 821. 

Maryland, 247, 882. 

— — Massachusetts, 248, 824. 
— — Michigan, 262, 816. 
»— Minnesota, 847. 

Mississippi. 253, 849. 

 Missouri, 848. 

New-Hampshire, 265, 822. 

New-Jersey, 269^828. 

New-York, 260, 827. 

North Carolina, 269, 884. 

Ohio, 270, 850. 

— Pennsylvania, 274, 830. 

Rhode Island, 825. 

South Carolina, 278, 836. 

Tennessee, 279, 861. 

Texas, 282, 352. 

Vermont, 287, 823. 



Bills of exchange, law of: 

Virginia, 295. 838. 

Wisconsin, 296, 863. 

England, 309. 

Bills of exchange, advice, statement ot^ 

37. 
competency of parties, 87. 

— capacity of par lie*. 37. 

agents made and accepted by, 37, 

170. 

partners made and accepted by, 37. 

— - when binding on principal, 88. 

payment of money, must be for, 88. 

negotiable, when, 89. 

payable absolutely, 39. 

I payable contingently, 89. 
-— — present, for acceptance. (See TitU 

Prettentmenf.) 

— acceptance. (See Title Acceptance.) 
transfer of, 190. 

U. S. laws of, 206. 

Blank endorsements, 83, 194. 

CaliforDia* decisions in, 20t. 

— interest law of. 889. 
Checks on bankers, 68. 82, 112. 
what are they, 112. 

forms of, 112. 

*— difference between, and bills, 112. 
 anU and jMM/ dated, 113. 

— grace upon, 63. 82, 113, 172, 190. 

— rights and duties of holder, 114. 
-— — demand and notice of non-payment, 

82, 114. 

* drawer of, when discharged, 115. 

*-^ decisions in regard to, 116. . 
Competency of parties. 87. 
Commissioners of deeds. N. Y., 202, 206. 
Conditional acceptance, 43, 47. 112, 195. 
Connecticut, interest law of, 326. 

— new decisions in, 209 813. 
Contingency, bills payable on, 39. 
— — notes payable on, 54, 56. 
Credit, letters of, 197. 

what, 197. 

— construction, 197. 

I>ania§:cs upon IVon-Accept- 

ance or non-payment, 104. 
— governed by law of place of con- 
tract, 105. 
how ascertained, 104. 
I . in different States, 106, 111. 

— statute of New-York, as to. 131. 
on bills, laws of tho several States 

respecting, 202. 
Danish bill of exchange, form of, 355. 
Date, omission of. 56. 
Days of grace, what and when allowed, 
58, 59, 173. (^ee Checks.) 
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Delaware, interest laws of, 881. 
Death, no excuse for non-presentment, 

41,58. 

— proceedings on, of acceptor or ma- 

ker, 41,68. 
Demand, bill or note on, when present* 

ment necessary, 40. 

bill or i^ote, days of grace, 59. 

bill or note, presentment for pay- 
ment, 67. 

— bill or note, when deemed payable, 

68. 

of payment (See Preseniment) 

Destniction of bill, when deemed accept- 
ance, 45, 47, 170. 

Detention of bill, when deemed accept- 
ance, 43, 45, 170. 

Digest of decisions in Mass., 150. 

Drawer, what, 82. 

forgery of signature of, 51 " 

Drawee, bills drawn upon seyeral, 86, 47. 

may detain bill for acceptance, 43. 

may accept for honor, 56, 

Due bill, what, 54. 

Dutch bill of exchange, form of, 855. 

EindorseiiieiitSyrestrictiveylQS. 

— conditional, 195. 
English law as to bills, 44, 309. 
Erasure of acceptance, 47, 171. 
Excuses for non-presentment, 41, 58. 
Executors, notes by, 56. 

notice to, 78, '80. 

^— transfers by, 191. 

Fictitioas person^ bills paya- 
ble to, 86. 

notes payable to, 56. 

person, transfers by and to, 198. 

Florida, interest law of, 840. 
— : — new decisions in, 210. 
Foreign bills, what, 84. 7 1. 

how accepted in England, 44. 

forms of? 864. 

laws as to bills, 10, 18, 28, 80, 44. 

Forgery of bills and notes, 80, 51, 52, 

^ 104. 
— ^ foreign la'^ as to, SO. 

^ name of drawer and other parties, 

51. 

— rights and duties of acceptor, 104. 
rights and duties of endorser, l04. 

— liability of vendor on sale of, 188. 
Forms of bills, 82, 83. 

France, duties of notaries in, 7. 

law of, as to bills, 11, 13, 16, 26,27, 

28. 
Frankish kings, notaries under, 6. 
Frauds, statute of, as to guaranty, 99. 
French bill of exchange, form of, 854. 



General Accepiaiice» 48. 

(Georgia, interest laws of, 386. 

new decisions in, 21 1. 

Germany, law of, 8, 10, 12, 15, 25, 29. 
German bill of exchange, form of, 866. 
Grace, what and when allowed, 58, 178. 

on checks. (See Checks.) 

on sight bills, 63. 173. 

Guaranty of bills and notes, 27, OG, 08. 

187. 
what, 98. 

in full, construction of, 98. 

 difference between Indorser, surety 

and, 98, 107. 

statute of frauds, as to, 99. 

in blank, construction of, 101. 

in blank, when deemed an indoroe- 

ment, 102. 

negotiability of, 102. 

discharge, 102. 

notice in case of, 86. 

French law, as to, 27. 



Holder, contract of, 40. 

— presentment by, for acceptance, 

40. 

' not bound to take a conditional or 

qualified acceptance, 44, 46,47. 

— duty of, in case of acceptance, cm- 

pra protest, 49, 50. 

— duty of non-payment or non-accopt 

ance, 68. 
Holidays, effect of; 42. 
Honor, act of, what, 49. 

acceptance for, 48, 60. (See Ae- 

eeptance, Supra Proiett,) 

Illinois, interest laws of, 841. 

new decisions in, 214, 313. 

Indiana, interest laws of. 342. 
new decisions in, 217, 814. 



Interest laws of the seyeral States, 821, 
Indorsers, what, 82. 
— —joint notice to, 78. 
— prior transfers by, 192. 
Indorsement, in blank and in full, 88. 

blank, effect of, 86. 

difference between, andg^naranty,98. 

(See Transfer,) 

Infants, transfers by, 190. 
Inhind bills, 34, 71. 

protest of, 71. 

Insolvency. (See Bankruptcy.) 
Instalments, bills and notes, payable in, 

149. 
Iowa, interest laws of, 34S. 

new decisions in, 233. 

Italian bill of exchange, form of, 866. 
Italy, notaries in, 8. 

Joint and several not€89 57, 98 
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Kentncky, interest laws of» 

844. 

— r- new decifiions in, 288. 

•« 
l,etters of credit," 191 

Lo»B of bills or mtes, 108. 

by drawee, 44. 

of bills or notes, duties of holders 

upon, 44. 

— actions upon, 44, 1 88. 

mode of presentment, 175. 

Limitations ofadions, 28. 
Louisiana, interest laws of, 346. 
— > new decisions in, 241. 

maiiiet interest laws of, 821. 
— * new decisions in, 248. 
Married women, transfers by, 190. 
Maryland, usury laws of. 882. 

• new decisions in, 247. 

MassachuBetto, laws of, 89, 67, 70, 76, 77, 
80, 83. 84, 103, 106, 112, 125. 

Digest of decisions, 160, 248, 316. 

usury law of, 234. 

Maturity of bills or notes, when, 68, 141. 

transfers before, 196 

Memoranda on notes, 67. 
Milan, bills first used in, 81. 
Michigan, interest laws of, 846. 

new deci^ons in, 252. 

Minnesota, interest laws of, 847. 
Minors, transfer.* by, 190. 
Mississippi, interest laws of, 840. 

new decisions in, 263. 

Missouri, interest laws of, 848. 

Money, bills and notes payable in, 88, 64. 



Negotiability of Mils and 

notes, 86, 89. 

guarantees, 102. 

Negotiable bills, non-indorsement of, 101. 

New-Hampshire, interest laws of, 822. 

new decisions in, 255, 816. 

New-Jersey, interest laws of, 828. 

new decisions in, 259, 817. 

New-York, law of, 43, 45, 64, 67, 75, 78, 
81,89,100,107,124, 129. 

... interest laws of, 827. 

— law of notaries public, 202. 

new decisions in, 259. 

Non-payment and non-acceptance, pro- 
cess on, 68, 67. (See ProUtt and 
Notice.) 

North Carolina, interest laws of, 834. 

new decisions in, 269. 

Notaries, origin of, 5, 81. 

in Roman republic, 6. 

in France, 7, l.o. 

in Germany, 8, 10. 

in England, 8, 10. 

in United States, 9. 



Notaries, statutes respecting, 126. 

duties performed by clerks, 69, 86, 

183. 

New-York, laws of, 202. 

new decisions, 819. 

printed signatures, 185. 

notarial certificate, construction of, 

86, 183. 

notice of non-acceptance and non- 

j . payment, 73, 98. 

— ^ to whom, 73, 78. 

— within reasonable time, 73. 

— to persons in same town, 73, 176. 

— American rule as to, 74. 
to persona not in same town, 76, 176. 

— in what hours, 76, 176. 

— indorser bound to give. 77, 177. 

— by special messenger, 78, 178. 

— to joint indorsers, 78, 178. 
to executors and administrators, 'TS, 

80, 1*78. 

— to assignees, 78. 

to and by an acceptor, tupra pro- 
test, 178. 

— to whom and where to be sent, 78, 

178, 

inquiry as to residence. 79, 179. 

decisions in New Yorkas to, 81, 179. 

— by whom to be given, 180. 

— to an agent, 83, 180. 

— by an agent, 77, 83, 180. 
liability of agent in giving, 83, 180, 

182. 

in case of guaranty, 86. 

form of, 87, 184,867. 

may be verbal or written, 87. 

— — no set form necessary, 87. 

description of bill or note in, 90, 186. 

— formulas for, 98 — 96. 

waiver of, 96, 186. 

excuses for, 96, 185. 



OliiOt interest laws of» 860. 

new decisions in, 270, 817. 

Old style, computation in, 149. 
Omission to indorse, effect of, 193. 
Order, billr payable to, 86. 

Parol acceptancet 44, 46. 

who may avail of, 44. 

Parties to bills and notes, competency and 
, capacity, 37, 68. 

Partnters, acceptance by, 87, 47. 
— transfers by, 191 

notes by, 56. 

Payable absolutely, bills and notes, 39. 
Payee, what, 82. 

Pavment in money, bills and notes most 
^ be, for, 88, 64. 

— — time of, 18. 

supra protesit 26, 120. 
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Fkee of presentment for payment, 64. 
•^— of making note when inserted, 66. 
-^— of contract, law of^ as to protest, 67. 

— law of, as to indorsement, 93. 
Pennaylrania, interest lawis of, 880. 

— new decisions in, 2T4. 
Portugue?e bill of exchange, 856. 
Prepentment for acceptance, 40. 

— — drawee may retain bill for accept- 
ance, 43. 
. — when necessary, 40. 

by and to whom, 40. 

~ to partners or jomt drawees, 40, 

time of, 41. 

— — excuse^ f -r, 41, ITO. 
 reasonable time, 41, 
  place of, 42. 
Presentment for payment, 68. 
how and when, 68. 

— excuses for, 68, 174, 185. 
— — ^ime of, 68. 

— time of, in case bill or note not 

dated, 66. 

— time of, as to grace, 69. • 

— by notary, when necessary, 69j 86, 

182. 

— time of day for, 64. 

— place of, 64, 1 73. 

at a particular place when neces- 
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ENGRAVING IN THIS VOLUME. 



Banking House of the First National Bank of Washington, and of Messrs. Jay 
Cooke A Co., {frtrntispiece,) 



MPOETAHT TO BAHKS, BAHK OFFIOBBS, PBIVATE BASKBS& 

AVD CAPITALI8IS. 



L Sixteen Deoliioiui of the Supreme Oonrt of the United SUtes, in reCarano* 

to Taxation of U. S. Loans by States and Cities. One volume octayo. Price $1. 

ThU Tolame InoladM tha celebrated OMas of »» MoOoUoh Ti. SUte of Maryland," *' Werton Ti. CItj of 
Charletton,*' Ac 

n. AcU of OongreM relating* to XiOeni and the Onrrenoy. Prom 1842 to 

March, 1863, inclusive. Price $1. 

ThisTolume Indudet the Loan Act of ISea, ($900,000,000,) aadotheri esientlal to a ©onrect nnder- 
■Undlng of the United SUtet Bonds. 
TTT- The Bank and Berenue Acts of 1863. One ▼olnme octavo. . $1. 

ThU Tolnme lnclnde»-l. An Act to Provide Wets and Means for the Support of the QoTemment to 
Tnna I864u— AooroTed March 8, 1868, With a copious Index. XL An Act Amendatory of the Internal 
RevJnaVLwa Wtof oth^^^ purposes.- ^pproveS March 8, 1868. IIL An Act to Proyldc a National 
OurrencT secured by a Pledce of United States Stock*, and to provide for the Circulation and Bedemption 
thcrcoC-Approved February 26. 1868. With msrginal notes and an index. 

IV. A Manual for Notaries Public and Bankers— Oontaining a History of Bills 
of Exchan<ye ; Forma of Protest and Notices of Protest ; the Laws of each State in reference 
to Protest.'lnterest, Damages on Bills, Ac. ; the decisions qf 1868^1863, upon Bills, Notes, 
Protest, Ac. 1 vol octavo. $3. 

V. The Oyclopedia of Oommerce and Oommercial Kavigatlon, with twenty- 
three euCTavings and Maps. A complete exhibit of the Finances and Commerce, Manu- 
factures and Trade of all Nations. Edited by J. Smith Homass and J. Qmm Homass, Jr. 
Octavo, 2,000 pp. $8. 

YL Historical and Statistical Aoconnt of the Poreign Commerce of tiie United 
States and of each Stete, for each year, 1820—1866 ; the Exports to, and Imports from, every 
Foreign Country each year, 1820—1866 ; Oommerce of the Early Colonies ; Origin and 
Early History of each State. 8vo., pp. 20a $1.60. 

Vn. The Merchants and Bankers' Almanac for 1863, containing valoable 
documents for Bankers. Price $1.26. 

Vm. The Merchants and Bankers' Almanac for 1864, containing comjpleta 
lists of Banks, National Banks, Private Bankers, Savings Banks, Ac, Banking and Coinage 
Statistics, Ac. One volume octavo. Price $1.26. (Free by mail.) 

ISC The History of the Bank of England ; its Times and Traditions. By John 
Francis. First American edition, with notes, additions, and an appendix, including Sta- 
tistics of the Bank to the close of the year 186 1 . By J; Smith Homans. One volume ocUvo, 
pp. 476. Price $3. 

Z. Chronicles and Characters of the Xiondon Stock Bzchange. By John 
FaANois, author of ** The History of the Bank of England." One vol 8vo. $1.60. 
The Amerlesn Edition hss ooplous Tables of Stocks, 1694—1847. 
XL A Practical Treatise on Banking. By James W. Oilbart, Bsq. Second 
American edition, -with additions. By J. Smith Homans. One vol. 8vo., pp. 668. $2.60. 
XTT . The History- of Banking, • with a comprehensive aqoonnt of the Origin, 
Rise and Progress of the Banks of England, Scotland and Ireland. Bv "William Jomr 
L AwsoN. Revised, with notes on the History of Banking in Ametios. By J. SioncH Homans. 
1 vol. 8vo., pp. 846. $2. 

znL The Bankers' Common Plaoe Book. By Gilbert, A. B. Johnson, Sabine, 
McCtJLLOcH, Ac $1. With a Ntimismatic Dictionary, Prise Essay for Cashiers, Ac 
XIV. The Bankers' Magazine and Statistical Register, five doUan per annum. 
This is the only ^ork published in this country that glres complete banklnn; and financial statistics of the 
Btntes-the latest decisions on BlUs, Notes, Banking, Ac. , v * « „ ,. ^ .*v 

^^ Every Bank and Bankc should hare a copy of the Bankers* Magazine, (substantially bound at the 
end ofthe year,) for reference by the Directors, Officers and Clerks. It conUlns tbe only report of the progress 
of Banking l^ the seyeral Btates-New Bank Laws— New Bank Oases— Foreign 'Banking—FlnancUl Sta- 
tistics— Fluctuations in Stocks and In Gold, ice 

TERMS FIVE DOLLARS PER ANNUM. NEW-YORK: PUBLISHED MONTHLY BY 

J. SMITH HOMANS, Jr. 

Notice to Private Bankers. — The Bankers* Magazine, montlily, and the Bankers' 
Almanac, annually, furnish the best medium to Bankers for adyertising. These works 
circulate in every State in the Union, in Europe, South America, Ac. 

In Bankers* Magazine, one-fifth of a page, one year, [Including subscription,] ^ |iO OS 

In Bankers' Almanac, one-fifth of a page, one year 16 00 

In Bankers* Magazine and Almanac, ooe.fifth of a page, one year, S5 00 

Bankers* Magazine and Statistical Eegtster, subscnption, one year, ft 00 

Bankers* Almanac, 1864, [Including postage], • 1 Stt 
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BOOKS FOR THE CASHIER'S DESK. 



I. Manual for Notaries Public and Bankers. New Edition will 

be ready Apiil, 1864. A Manual for 4Jie use of Notaries Public and Bankers, comprising a 
summary of the Law of Bills of Exchange and Promissory Notes, both in Europe and the 
United States, Checks on Bankers and bight Bills, wiUi api^oved forms of Protest and Notice 
of Protest, and references to important legal decisions. Adapted to the use of Notaries 
Public and Bank Officers. By ^^ernard Roelker, of the New- York Bar. New edition, with 
extensive additions. By J. Smith Homan?, late Editor of "The Bankers* Magazine," and 
Notary Public, 'i his eaition contains many subjects, with all the new cases in the United 
States and Great Britain, in reference to the Law of Bills of Exchange, Promissory Notes, 
Protests, Ac. ; with the decisions of the Supreme Court, U. S., and of every State in the 
Union, in Uie years 1860, 1861 and part of 1862, in cases of Banking, Bills of Exchange, 
Promissory Notes, Usury, <tc. One volume, octavo, pp. 350. Price |3 00. (Copies bound 
in muslin will be mailed to order, price |3.00, including postage, prepaid.) 

II. Marsh's Bank Book-keeping. The Theory and Practice of Book- 
keeping and Joint- Stock Accounts, Exemplified and Elucidated in a Complete Set of Account 

Books. Printed in colors, arranged in accprdance with the Principles of Double Entry, and 
embracing the Routine of Business, from the Organization of a Company to the Declaration 
of a Dividend, with all the Forms and Details, and an Original Diagram. By C. 0, Marsel 

*»• This is the only work published in ibis country or in Europe, exemplifying Book- 
keeping in Banks and Joint-Stock Companies. Second edition. 1 vol., 4to., 292 pages. 
Bound and gilt, published in the best style. $5. $5. 75 per mail. A glance at the title- 
page of this wotk will show the reader that it is unique. Nothing of the kind has hitherto 
been made the subject of a separate treatise. To those who require the book, this specialty 
is its chief recommendation. They will obtain here exactly what they require and nothing 
else. It is encumbered with no extraneous matter. 

III. Prinoiples of Political Bconomy. Applied to Banking, the 

Currency and the Usury Laws. Principles of Political Economy, with some of their ap- 
plications to Social Philosophy. By John Stuakt MiLt. From the Fifth London Edition. 
Two volumes, octavo. Price $6. Among the subjects treated of by Mr. Mill in these 
volumes, demanding the consideration of Bankers and Capitalists, may be enumerated the 
fi)llowing : Money, as Dependent on Demand and Supply, and on Cost of Production — Of a 
Double Standard and Subsidiary Coins — Of Credit as a Substitute for Money — Influence of 
Credit on Pi ices — Of an Inconvertible Paper Currency — Of Excess of Supply — Of a Measure 
of Value — ^Of International Trade — International Values — Of Foreign Exchanges — Distri- 
bution of the Precious Metals — Influence of Currency on the Exchanges — Of the Rate of 
Interest?— A Convertible Paper Currency — Influence of the Progress of Society* on Production 
and Distribution— Of the Influence of Government— Taxation — National Debt — Capital — 
Labor — Property — Wages — Exchange, Ac, Guided by such a work, and making it the 
ba!>is of instruction in a science so intimately connected with the every day duties of the 
citizen, there will be little danger of our people in the next generation yielding to low and 
sordid views on any of the great questions connec^d with our civil or national economy. 
The habit will be formed of referrmg all such questions to foundation principles, instead of 
apparent party or temporary policy. "We cannot, therefore, but expect great good to follow 
the extensive circulation of this masterly work. 

IV. The Banks and the Clearing House of New-7ork. By J. S. 

Gibbons. 

*^^* A Description of the Clearing House, with diagram. A new edition will be ready 
in April, 1864. Price $2.00. 

V. Bryant and Stratton's Commercial Law for Business Men ; 

including Bankers, Merchants, Farmers, Mechanics, Ac. Adapted to all the States of the 
Union, with a variety of Practical Forms. By Amos Dxan, LL. D., Professor of Law in the 
Law Department of the University of Albany. One volume, octavo, pp. 660, 13.50, (or 
$4 per mail.) Copies of the above works supplied to order by the pubUsher of the Bankers* 
Magazine, New-York. 

Cyclopedia of Commercial and Bufdness Anecdotes. Will be ready soon. A 
collection, original and selected, of the choicest, most striking, and recherche anecdotes of 
Merchants, Traders, Bankers, Mercantile celebrities. Millionaires, Bargain Makers, (&c., and 
comprises interesting reminiscences and facts, remarkable traits and humor;?, with notable 
sayings, dealings, experiences and witticisms. The work will be illustrated with forty steel 
portraits of noted Merchants of Europe, Asia and America, as well as wood-cuts of amusing 
incidents in their lives, and views of many business localities. The work will be published 
in two large volumes, octavo, over 400 pages each. Price $6.00. 



VALUABLE DOCUMENTS FOR BANKERS, 

Bank Directors, Bank Clerks, Merchants, Insorance CompanieSi &e. 

COVTAIHSD IV TEE BAHKEES* XAGAZIEE. 1863-4. 



1. List of Kational Banks in the Umted States, locati<Mi and Ooimty, names of President 
and Cashier of each, present and limited capital of each. {Published manihly,) 

2. Annual Report of the Superintendent of the Bank Department of the State of New-Tork, 
1868 aod 1864. 

8. The Product of Gold and Silrer throughout the World in 1846 and 1863. Tabular 
Statement of the Supply in every Country. 

4. The National Banking Law of 1863. 1. Letter from the Comptroller of the Currency. 
2. Regalations adopted as to the establishment of Banks under the Law. S. Payment of 
the Five-Twenty Bonds. 

5. List of Banks in the tJ. S. Location, Name of President and Cashier, and Capital of 
each. 

6. Fifteen important Decisions of the Supreme Court of the United States, in reference 
to the Taxation of Governjpent Securities by States and Cities. 

7. Lowest and Highest Prices of Stocks, each month, 1861-1864. (Manthiy.) 

8. Internal Revenue Decisions. 1. Drafts drawn by Bankers. 2. Tax on Circalatiaii 
and Deposits. 8. Purchase and Sale of Gold and Silver. 

9. The Daily P^ice of Gold at New-York, 1862-1864. {PublUfud moniMy.) 

10. Historical sketch of Banking and Repudiation i^ Mississippi. 

1 1. Banks of the City of New-Tork. Surplus Profits and Price of Stock of each. 

1 2. Decision of the Supreme Court of New-Tork on Legal Tender Notes. 

13. Decision of the Court of Appeals of New-Tork on Legal Tender Notes. 

14. Annual Report of the Soci6t4 Gdn^rale du Credit Mobilier. 

15. The Usury Laws and the National Banking System. By HnAX Kktchum, Jr., Esq.» 
of New-York. 

16. Eoropean Bankinff and Finance. 1. Finances of France. 2. Oriental Tea Company. 
8. Vienna Bank. 4. 'Hie Consolidated Bank. 5. New Mining Company. 6. Bank of 
Brazil. 7. New-Zealand Banking. 8. Financial Association, London and Paris^ 9* Bdg^n 
Bank. 10. Austrian Loan of 1863. 11. Petroleum in England. 

1 7. Recent Frauds on Bankers. 1. Wolverhampton, England. 2. Robbery at Warsaw. 
8. ' United btates Greenbacks. 4. Reward for Honesty. 

1^. New Banking Laws of the State of New-Tork; 1. Bank Directors. 2. Taxation of 
Bank Capital 3. Stocks fur Circulation. 4. Savings Banks. 6. To enforce the Responsi- 
bility of Stockholders. 6. The Manhattan Company. 7. Payment of State Interest in Coin. 
8. Act to prevent Frauds in Stamps. 9. To limit the number of Notaries Public. 

19. Legal Miscellany — ^Redemption of Bank Notes — ^Legal Tender in Small Coins — Case 
of the Bank of the State of Missouri. / 

20 State and City Finances — Michigan, Virginia, Louisiana, Ohio, Pittsburgh, Phila- 
delphia, Cincinnati, Ac. - • 

21. Answers of the Comptroller of the Currency to questions in relation to the National 
Currency Act. 

22. Trial and conviction of Hmis and Light, for the Forgery of Treasury Notes, before 
the Crown Court. 

23. Report of the Joint Committee of the Clearing Houses of New-Tork, Boston and 
Philadelphia, on the Tax Law of the Untt^d States. 

2i. On the Debt and Resources of the United States. By Dr. Wk Eu>nu 

25. Memoirs of Remarkable Misers of the Nineteenth Century. 

26. Decisions of all the State Courts, 1860-62, on Banking, Bills, Notes, Usury, (ko. 

27. Finance3 of the Revolution. Letter of Johx Jat on Public Credit and Loans, and 
Finance. 

28. English views of Banking. The Theory and Practice of Banking, with the Elemen- 
tary Principles of Currency, Prices, Credit and Exchanges. By Himrt Duknino McLxod. 
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29. PUn for » KaUonal Bank of Ubu; proposed la England by House SrAirami). Read 
before the Aasociatioii for the Promotion of Social Science, at their annual meeting, London, 
1862. 

80. The Society of the Union of Credit of BmeaeU. By M. T. Haigk, of Bmsaeli. Read 
before the Iv'ational Association for the Promotion of Social Science, London, June, 1862. 

81. The Redemption of Mutilated Bills. Rules established by the Treasury Department 
for the Redemption of Mutilated United States Notes and Postage Currency 

82. History of the House of Rothschiu). 

88, New Schedule o Stamp Duties on Bonds, Bills, Notes, Deeds, Ae. 

84. Rail-Road County Bonds. Decision of the Iowa Circuit Court of the U. S., in the 
case of the County of Lib. 

8 5. The Taxation of Banks by the United States. Opinion of the Solicitor of the Treasury. 

86. Tax upon Bank Deposits. Decision of the Hon. Joseph J. Lswis, Commissioner of 
Internal Revenue, October, 1868, in reference to the Government Tax upon Bank Deposits. 

8Y. British Joint-Stock Enterprise, Present and Future. New Banks established, 1868-4. 

88. Statement of the Condition of the National Banks of the United States, 1868-4. 

89. United States Bonds — ^How to be Funded into the Coupon or Registered Sizes of 1881. 

40. Decision as to Stolen Bonds of the United States. 

41. Review of the Financial Operations of the year 1868, in the United States and Europe. 

42. List of Members of the Stock Board, New*York, December, 1868. 

48. Gold and Silver of Domestic ProdncUon of each State, deposited at the Mint, 1863. 

44. Gold, Silver and Copper Coinage at the Mint of the United States, each year, 1792- 
1868. 

45. Annual Report of the Director of the Mint, for the year 1868. 

46. Length and Cost of the Bail-Roads in the several States of the United States, 1868. 
4Y. Length and Cost of the Rail-Roads in the several Countries of the World. 

48. Savings Banks of New-England and New-York. — 1. Maine. 2. New-Hampshire. 8. 
Yermont 4. Massachusetts. 5. Connecticut. 6. Rhode Island. 1, New-York. 

49. National Debt of the United States, Statement of. 

50. Suggestions to the Nationa Banks. By the Comptroller of the Currency. 
01. First Annual Report of the ComptroUer of (he Currency, December, 1863. 
52. Bank Statistics of every State, 1868, 1864. 

68. List of New Banks and New Private Banting firms. (PMUhed monthly. ) 

54. Bank Dividends, New-York, Boston, Philadelphia, Baltimore, <bc. 

56. Recent Decisions of the Treasury. 1. As to the Employmeot of National Banks as 
Depositories of Publio Mwiey. 2. The Tax upon Bank Dividends. 8. Tax on Deposits 
held by Private Bankers. 

56. A Review of the Life of John Law. By Micbxlbt. 

57. On the Operation of the Usury Laws. By John Stuart Mnx. 



'^J^ This is the only Magazine published in the United States containing 
Bank: Statistics of the ser^ral States — ^Names of New Banks established, and 
New Banking firms — Daily Price of Gold, and quotations of Bank, Rail-Road, 
State and other Stocks. 



Each volume of the Bankers' Magazine and Statistical Register com- 
mences in Jul'*' and ends in June following, making an annual volume of 1,000 
pages octavo. 



NE^ST-YORK : 



PUBLISHED HONTHLT BT J. SMITH HOMANS, Jr, 

CfiAMBIR OF COXMBBCI AND UllDIBWBITXRS' BuiLDIKO, NoS. 61 AttD SS WiLLIAlC SnUOET. 

Tenns, Five BoUnrs Per Annum. 
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Js. BA-ISTK: LIBIIA.IIY. 



1. Manual for Notaries Public and Bankers, June, 1804, 1 vol. 8fo., . . . |3 00 

2. The Bankers' Common Place Book, by GuBiLRT, McCulloch, &c,. 1 00 

3. Stort on the Law of Promissory Notes, Guaranties, <fec., 6 00 

4. Story on the Law of Bills of Exchange, Foreign and Inland,. ..... 6 00 

6. Kknt's Commentaries on American Law, ninth edition, 4 vols.,. ... 20 00 

6. The Banking System of the State of N.Y., &c., by John Cleaveland, 4 00 

7. A Treatise on the Law of Bankers and Banking, by Jamks Grakt,. 3 50 

8. The Laws of Business for Business Men, by Professor Parsons, ... 3 60 

9. CniTTr on the Law of Bills of Exchange, Promissory Notes, <fec.,. . . 5 00 

10. The Cyclopedia of Commerce, one vol. 8vo., 2,000 pp., 2d edition, 8 00 

11. The Merchants and Bankers' Register, 1852 — 1864, 13 vols., 13 00 

12. The Bankers' Magazine and Statistical Register, 9 vols., 1856 — 1864, 54 00 

13. The Banks and Clearing-House of New- York, by J. S. Gibbons,. . . 2 00 

14. Digest of the Laws of the United States to 1 862, 8 00 

15. The Ways and Means of Payment, by S. Colwell, 3 00 

16. Historical and Statistical Account of Foreign Commerce U. S., . . . , 2 00 
11, History of the Bank of England, (published 1863,) enlarged, 3 00 

18. Parsons on Promissory Notes and Bills of Exchange, (1863,).. ... 12 00 

19. GiLBART on Banking, (new edition,) Revised by I. S. Hoicans, 8vo., 2 50 

20. Sixteen Decisions of the Supreme Court of U. S. on Taxation of 

Government Bonds, Ac, 1 00 

21. All the Acts of Congress relating to Loans and Currency, 1 842-1 864, 1 00 

22. Hand-Book of U. S. Tax Law ; with Decisions, Notes, &c.,. 1 25 

23. Chronicles and Characters of the Stock Exchange, by Franoxs,... . 1 25 

24. System of Bank Book-keeping, byO. C. Marsh, enlarged ed., 1864, 5 00 

25. The Merchants and Bankers' Almanac for 18<(3 and 1864,€aoA. ... 1 25 

26. History of Banking in Europe, by Wm. J. Lawsqn, 1 vol. 8vo.,.. . . 2 00 

27. The National Bank Act of 1864, and Internal Revenue Adt, 1 vol., 1 00 

28. Popular Lectures on Commercial Law, for the use of Merchants and 

Business Men, by Judge Sbarswood, 1 OO 

29. The Funding System of the U. S. and Great Britain, 8vo., 8 00 

80. Delisser's Interest Tables at Seven Per Cent., 4to., 3 00 

31. Edwards on the Law of Bills of Exchange and Notes, . » 6 00 

32. Byles on the Law of Bills of Exchange, Banks, &c., 5 50 

Ten per cent, extra will be charged for copies prepaid by mail. 
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THE BANKERS' MAGAZINE AND STATISTICAL REGISTER, 

Published Monthlt, Five Dollakb Per Annum. Contains — 

1. A monthly List of New Banks established in the United States. 

2. A monthly List of New National Banks. Location, Pr^bident, Cashinr, and Capital of each. 
8. A monthly List of New Banking Firms established in the several States. 

4. Lowest and Highest Prices, monthly, of leading QoTemment, State, Bail-Boad, Coal and 

otlier Stocks. 
6. Daily Price of Gold at the New -York Stock Exchange. 

6. Monthly List of New Appointments of Presidents and Cashiers of Banks. 

7. Decisions in reference to Bills of Exchange, Promissory Notes, Banks, Bonds, Lisnraaoe, 
. "Usury, &c. 

8. Monthly Keview of the Money Market and Stock Market of New- York. 

9. Monthly Kcport of Banking operations abroad. 

10. New Banking Laws of the State of New- York and of other States. 

11. Forms (prepared by N. Y. bank counsel) of Bank Bonds tor Bank OfiSceps. 

12. Banking StalasUos of wexj State in the Union, and of England, France, <&c 

Z. & HOMAKS, Jr., 46 Pinenrtzeet, N.7. 
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